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Introduction

The Year in Review: 2017 is the thirty-fourth annual summary of developments in
environmental, energy, and resources law. It is again being made available without charge
as a benefit to members of the Section of Environment, Energy, and Resources of the
American Bar Association.

The Year in Review reflects the dedication and hard work of many individuals.
Typically, members of a Section committee draft the analysis in that committee’s area of
expertise. The manuscript is then transmitted to the committee’s Year in Review vice chair
or designated primary author who reviews it before sending it to The University of Tulsa
College of Law. Among the students deserving special thanks this year are Executive
Editors Tyler Ezell and Morgan Vaughn. Thank you also to the students on The Year in
Review staff for their assistance in editing and their dedication to this publication. The time
and effort put forth in such a compressed period indicates a commitment to quality and to
providing information regarding substantive developments in law of the area. The result of
this process is a concise, comprehensive, and timely analysis of current developments in
areas of law that are of crucial interest to Section members.

A final thank you must be given to Erin Potter Sullenger and Mary Ellen Ternes,
Co-chairs of the Special Committee on The Year in Review; and Ellen Rothstein, Section
Publications Manager.

All of us associated with The Year in Review are proud of our work and pleased to
be of service to our profession.

William Boyd
Student Editor-in-Chief

Robert Butkin
Faculty Advisor

Tulsa, Oklahoma
May 1, 2018
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HIGHLIGHTS OF THE
YEAR IN REVIEW 2017*

|. INTRODUCTION

As was foreshadowed in the 2016 Year in Review, 2017 proved to be an eventful
year and the 2017committee reports reflect as much. After a year of the Trump
Administration, the committee reports catalogue the impacts and trends thus far of the
Administration’s deregulatory efforts and reversal of many actions taken by prior
Administrations, including reversal in climate change policies. These impacts include
citizen groups and NGOs challenging regulatory and executive actions in court, states
responding to federal deregulation with increased regulatory activity, and the international
community remaining committed to pledges made in climate and other environmental
agreements.

The Trump Administration has stayed true to many of the pledges made on the
campaign trail and has implemented a “Back to Basics” philosophy at the federal agencies,
especially the U.S. Environmental Protection Agency (EPA). President Trump also issued
several executive orders that have an impact on the work of SEER members and are
discussed in several of the committee reports. These orders include reducing the size of the
regulatory state with his “2 for 1” deregulatory order, rescinding guidance and regulations
related to climate change that hinder the economy, expediting the environmental review
process for significant infrastructure projects, removing regulatory roadblocks for domestic
energy development, and review of national monuments under the Antiquities Act.
Congress and the President also took action rescinding many regulations through the use
of the Congressional Review Act (CRA).

After an eventful 2017, however, we crossed into 2018 with a healthy amount of
uncertainty as many of the regulatory and executive actions are awaiting review in the
courts. While the courts started to weigh in on administrative procedural matters and
maneuvers, it does not appear that any setbacks experienced are altering the deregulatory
agenda; they only slow the timeline. While 2018 has already been an active year and SEER
members anticipate continued significant regulatory measures, the 2017 committee reports

These highlights of the following committee reports were prepared Erin Potter Sullenger,
Associate, Crowe & Dunlevy, Oklahoma City, Oklahoma, Co-Chair of the ABA SEER
Special Committee on The Year in Review, except for the highlights for the following
committees: Air Quality; Environmental Enforcement and Crimes; Water Quality and
Wetlands; Marine Resources; and Climate Change, Sustainable Development, and
Ecosystems. These committees provided their own highlights. A special thank you to Mary
Ellen Ternes, Partner, Earth & Water Law, LLC, Oklahoma City, Oklahoma, for serving
as my co-chair this year and for her guidance and encouragement throughout. Thank you
to Billy Boyd, Student Editor in Chief for his hard work, and to his team and staff of editors
at The University of Tulsa College of Law. Thank you also to Professor Robert Butkin. No
citations to authority are provided in this Highlights chapter, which is provided as a mere
preview to the committees’ complete discussion. While several committees may have
covered the same case or event, each committee offers its own perspective such that each
committee discussion is helpful. The format for the Highlights chapter consists of a brief
introduction to each and a summary of the highlights from the committee’s report, largely
excluding duplicative coverage.
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contained in this Year in Review will provide excellent context and summarize many of the
precursor activities leading to the events occurring in 2018.

Il. ENVIRONMENTAL COMMITTEES

A. Agricultural Management

The Agricultural Management Committee focuses on cutting-edge issues in
managing the environmental impacts of agriculture, including developments in
biotechnology, livestock, pollution, sustainability, food safety, zoology, and biodiversity.
The Committee highlights several policies of the Trump Administration and the potential
impact on American farmers. First, the Farm Bill expires in 2018, and while several
committees in Congress began working on legislative language, the work was sidelined to
address tax reform. There was also concern with President Trump’s initial 2018 budget
proposal, but farm groups were granted a reprieve when the Senate budget resolution
contained no funding cuts to Farm Bill Programs. President Trump’s withdrawal of the
U.S. from the Trans-Pacific Partnership is expected to have a large impact on farms with
an estimated annual loss of $4.4 billion in net farm income. Additionally, President Trump
let it be known that he intends for his administration to renegotiate the North American
Free Trade Agreement (NAFTA), triggering a 90-day consultation process in which
representatives from livestock groups, feed seed exporters, and diary suppliers offered
comments.

The Committee also shares some developments in biotechnology regulation, some
of which had not been updated since the 1980s. The Obama Administration released the
final version of its update to the Coordinated Framework for the Regulation of
Biotechnology, providing the first comprehensive review of federal regulatory landscape
of biotechnology products. The United States Department of Agriculture (USDA)
requested public input about aspects of new regulations that would establish mandatory
labeling requirements for “bioengineered foods.” The Food and Drug Administration
(FDA) and USDA published updated proposed guidance on how each agency would
regulate gene-edited animals, animal products, plants, and crops. The FDA’s guidance
indicated its intent to regulate intentionally altered genomic animal DNA as an animal
drug. Conversely, USDA’s proposal proposed to exclude certain gene-edited organisms
from regulation. Consequently, the USDA withdrew its proposed guidance. Additionally,
a Kansas City jury found Syngenta negligent for $217.77 million in damages in a case that
broadens the boundaries of tort law in agricultural biotechnology leading the company to
ultimately settle grower class-action cases for up to $1.5 billion in September 2017. Finally,
the Committee updates us on three mega-mergers between “Big Six” ag-biotech companies
that received regulatory approvals in the U.S. and the E.U. despite citizen group opposition
on environmental, food security and anti-monopoly grounds.

B. Air Quality

The Air Quality Committee focuses on Clean Air Act (CAA) regulation and
litigation. This year, the case law addressed challenges to National Ambient Air Quality
Standards (NAAQS) implementation, as well as disputes regarding jurisdiction over tribal
lands, CAA preemption of state law claims, permitting of new sources, operating permits,
and technology performance standards.

These interesting developments include Yazzie v. U.S. Envtl. Prot. Agency, where
the Ninth Circuit found that the federal government’s partial ownership of a coal-fired
power plant on the Navajo Nation Reservation in Arizona did not weigh against affording
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deference to EPA’s interpretation of the CAA and related regulations as they applied to the
plant. This chapter also reviews Counts v. Gen. Motors, LLC and Felix v. Volkswagen Grp.
of Am., Inc., where the courts found that the CAA did not preempt state and federal law
claims against vehicle manufacturers who allegedly fraudulently marketed as “clean”
engines equipped with defeat devices. Also addressed in this chapter is In re Volkswagen
“Clean Diesel”” Mktg., Sales Practices, & Prod. Liab. Litig., where the U.S. District Court
for the Northern District of California found that it lacked federal question subject-matter
jurisdiction over state court complaints alleging that VVolkswagen violated state law by
equipping certain diesel engine vehicles with defeat devices.

In United States v. Ameren Missouri, the U.S. District Court for the Eastern District
of Missouri found that Ameren violated Prevention of Significant Deterioration (PSD)
requirements and its Title V permit. The court’s decision addressed arguments regarding
the required standard of care for “a reasonable power plant operator or owner,” the proper
use and scope of “demand growth” and “routine monitoring, repair and replacement,”
among other issues.

The report addresses multiple cases challenging EPA’s ability to postpone
administrative action. In Ctr. for Biological Diversity v. Pruitt, the U.S. District Court for
the Northern District of California denied EPA’s request to extend a consent decree’s
deadline indefinitely pending review of existing EPA regulations. The court also held in
State of California v. U.S. Bureau of Land Mgmt. that the U.S. Bureau of Land
Management could not postpone compliance with Obama-era regulations to limit methane
emissions on public lands without undergoing proper administrative procedures, including
public notice and comment. Similarly, in Clean Air Council v. Pruitt, the D.C. Circuit
found that EPA lacked authority to stay Obama-era New Source Performance Standards
(NSPS) pending reconsideration. The report also addresses several procedural and citizen
suit cases, including Texas v. U.S. Envtl. Prot. Agency and S. Illinois Power Coop. v. Envitl.
Prot. Agency which both involved interpretations of the CAA’s venue provision granting
the District of Columbia Circuit exclusive jurisdiction over nationally applicable agency
actions and determinations of nationwide scope or effect.

EPA took several actions regarding implementation of the ozone, sulfur dioxide
(S0O»), and fine particulate matter (PM2.5) NAAQS, including a finding that 15 states and
the District of Columbia failed to submit SIP revisions in a timely manner to satisfy certain
requirements for the 2008 ozone NAAQS that apply to nonattainment areas and/or states
in the Ozone Transport Region. EPA also established initial air quality designations for the
primary and secondary ozone NAAQS that were promulgated in October 2015; proposed
certain state designations for the 2010 primary SO> NAAQS; and established air quality
designations for the 2012 primary annual PM2s NAAQS for the remaining undesignated
areas in the state of Tennessee.

EPA also stayed and/or proposed reconsideration of several NSPS rules, including
the NSPS for the oil and gas industry. Regarding mobile sources, EPA issued several
proposed and final rules impacting the Renewable Fuels Standard program and greenhouse
gas and fuel economy standards. And in April, EPA announced that it was withdrawing its
proposed federal plan to implement its greenhouse gas emission guidelines for existing
electric utility generating units (commonly known as the Clean Power Plan). EPA also
announced that it would be undertaking a review of the Clean Power Plan and, if
appropriate, would “suspend, revise or rescind” it. In October, EPA proposed a repeal of
the Clean Power Plan and solicited public comment on the repeal. EPA also announced its
review of the NSPS for greenhouse gas emissions (GHG) from electric generating units
and noted that it will initiate proceedings to suspend, revise or rescind the standards if
necessary.
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Finally, EPA took a number of actions regarding hazardous air pollutants, including
modifying the National Emission Standards for Hazardous Air Pollutants (NESHAP) for
the following source categories: Operating Mill Tailings; Ferroalloys Production; Portland
Cement Manufacturing Industry; Phosphoric Acid Manufacturing; Phosphate Fertilizer
Production; Manufacturing of Nutritional Yeast; Publicly Owned Treatment Works; and
Wool Fiberglass Manufacturing Industry.

C. Endangered Species

The Endangered Species Committee covered major legislative, administrative, and
judicial developments. Several major bills advanced through the House Committee on
Natural Resources in October 2017. First, the Gray Wolf State Management Act would
direct the Department of the Interior (DOI) to reissue two final rules that would reinstate
the delisting and removal of Endangered Species Act (ESA) protections for the gray wolf
populations located in Wyoming and in nine states in the western Great Lakes region.

The Listing Reform Act would require the government to consider economic
factors in listing decisions and would allow regulators to consider petitions to list species
based on priority rather than in the order the petitions are received. The State, Tribal, and
Local Species Transparency and Recovery Act would require the government to disclose
all data that serves as the basis for designating a species as threatened or endangered listing.
The Saving America’s Endangered Species Act or “SAVES Act” would amend the ESA
to provide that species in the United States that are “not native to the United States” cannot
be treated as endangered or threatened species for the purposes of the ESA. The
Endangered Species Litigation Reasonableness Act would limit the award of costs and
attorney’s fees to the prevailing party. The advancement of these pieces of legislation may
signal upcoming legislative changes to the Endangered Species Act.

The Committee provides a summary of a busy year for administrative
developments. In January 2017, the Fish and Wildlife Service (FWS) issued a Director’s
Order establishing a new Policy Regarding Voluntary Prelisting Conservation Actions that
addresses the crediting of voluntary conservation actions taken for species prior to their
listing under the ESA. In December 2017, the Solicitor of the U.S. Department of the
Interior (DOI) released an opinion announcing reversal of longstanding DOI policy on
what constitutes a “take” under the Migratory Bird Treaty Act (MBTA). In August 2017,
the DOI initiated a review of federal plans and state conservation plans and programs for
the greater sage-grouse that had been finalized in 2015. Then, in October 2017, the BLM
and NFS announced the reopening of its greater sage-grouse land use plans.

DOl released a report entitled “Review of the Department of the Interior Actions
that Potentially Burden Domestic Energy,” which specifically discusses a number of ESA-
related issues and progress on implementing March 2017 Executive Order 13783,
“Promoting Energy Independence and Economic Growth.” The FWS and NMFS
announced review of regulations and policies on the topics of ESA mitigation policy,
conservation planning, and Candidate Conservation Agreements with Assurances
(CCAAs). The FWS also formally requested participation of at least two representatives
from state government in each science team that develops a Species Status Assessment
pursuant to the ESA.

The Committee organizes the judicial developments by section of the ESA.
Developments relating to Section 4, Listings, Critical Habitat Designation, and Recovery
Plans, the D.C. Circuit vacated a rule designating and delisting a sub-population of the
endangered gray wolf in Minnesota. The D.C. Circuit, however, upheld the delisting of the
gray wolf in Wyoming and transferring the management of the wolf from federal to state
control. The Ninth Circuit Court of Appeals rejected a claim that FWS ignored climate

XXI



change as a factor in assessing whether desert eagles are significant to their taxon. The U.S.
District Court of Montana vacated a not warranted finding for the Cabinet-Yaak grizzly
bear after determining the FWS was not entitled to Chevron or Skidmore deference in
applying “on the brink of extinction” standard.

Developments relating to Section 7, Federal Agency Conservation Duty, Jeopardy
Standard Consultations, and Incidental Take Statements, in what is reported to be a rare
outcome, the U.S. District Court of Nevada found that USDA had not satisfied its ongoing
conservation obligations under Section 7(a)(1) by simply terminating a beetle release
program when it was found to adversely affect the endangered flycatcher. The Ninth
Circuit concluded that NMFS was entitled to rely on a climate model that could only predict
changes in the turtle population for 25 years. It also ruled, in a separate case, that although
the EPA has an ongoing duty under FIFRA to comply with the ESA, triggering of Section
7 consultation duties is based on an affirmative agency action and thus the retention of
discretionary control over previously issued pesticide registrations is not such an ongoing
action. Finally, the U.S. District Court of Colorado found conservation measures
inadequate regarding a proposed ski resort development and the shifting of ongoing agency
oversight from the Forest Service to FWS impermissible.

In the developments relating to Section 9, Take Prohibition, the U.S. Court of the
Eastern District of California, in a case where a government agency was bound by a water
delivery contract that resulted in unauthorized takings of aquatic species, found that as a
matter of law “it is [not] appropriate to impose Section 9 liability on a government agency
for take caused by an action over which it has no control.” The “agency cannot be the
proximate cause of Section 9 take by undertaking that non-discretionary action.” The Fifth
Circuit Court of Appeals denied preliminary injunction that barge traffic was taking the
endangered sea turtle, finding the theory “quintessential speculation.”

Finally, the Committee reports that the FWS issued an incidental take permit to the
Maine Department of Inland Fisheries and Wildlife authorizing incidental takes of Canada
lynx. The U.S. District Court of the Eastern District of New York rejected an Article 111
standing challenge to a case by a wildlife conservation group that feral cats in a state park
were posing a risk to a threatened bird species. The Tenth Circuit reversed a district court
ruling finding that a regulation prohibiting the “take” of Utah Prairie dog on nonfederal
land was a constitutional exercise of congressional authority under the Commerce Clause.

D. Environmental Disclosure

The Environmental Disclosure Committee tracks legally mandated Securities and
Exchange Commission (SEC) and financial statement disclosure of environmental matters,
the relationship between such disclosures, voluntary corporate sustainability, and social
responsibility disclosures of environmental matters to stakeholders, as well as issues
arising from product-related environmental disclosures in the commercial marketplace.

The chapter notes that in 2017, the SEC did not issue a final rule. The SEC also did
not act on comments received on the Concept Release from 2016, which seeks to
modernize certain business and financial disclosure requirements in Regulation S-K, chief
among them disclosure of sustainability-related information. Instead, the SEC and
Congress took aim at particular disclosure requirements in Dodd-Frank Reform and
Consumer Protection Act. First, the SEC suggested that companies would not have to file
the Conflict Minerals Disclosure as mandated in Dodd-Frank. At the end of the year,
however, the requirement still stands. However, the SEC did file new guidance on when
issuers can fairly ignore shareholder proposals, such as those on climate and other social
issues. Following this guidance, Apple pushed back on some of its shareholders’ proposals.
Using the Congressional Review Act, Congress rolled back certain SEC rules relating to

XXii



portions of Dodd-Frank meant to curb corruption in resource-rich countries by requiring
disclosure of payments made to governments by U.S. companies. An earlier version of this
rule had been vacated by the U.S. District Court for the District of Columbia.

Ongoing state climate change investigations resulting in ExxonMobil seeking a
court order to prevent disclosure of certain documents under the accountant-client privilege
under Texas state law. New York’s highest state court affirmed the lower court’s ruling
that New York does not recognize that privilege and ExxonMobil is required to produce
documents requested by New York Attorney General Eric Schneiderman. ExxonMobil
continues to fight the investigation in federal court.

Automobile manufacturers were involved in numerous lawsuits. First, Volkswagen
must face a suit brought by the Miami Police Relief and Pension fund in the U.S. because
the securities were purchased here and this country has an interest in protecting its
investors. Another bondholder suit is pending against Volkswagen awaiting amended
filings by the plaintiffs. The U.S. DOJ, SEC, and several state attorney generals
subpoenaed Fiat for information about possible excess diesel emissions. This subpoena
spawned several civil lawsuits, including a proposed class action filed by investors in New
York federal court. The EPA filed suit against Fiat accusing it of installing “defeat devices”
in over 100,000 diesel vehicles. This suit has been moved to California as part of a
multidistrict litigation taking place there. There is also pending disclosure lawsuits pending
against Daimler AG for lying about using software to cheat emissions tests for certain
diesel Mercedes-Benz vehicles.

On the citizen activism front, while there were fewer shareholder proxy proposals
in 2017 when compared to previous years, the proposals related to environmental and
social issues remained high. Many were dealing with the business impact of the Paris
Agreement’s 2 degree Celsius limit on global warming. The Global Reporting Initiative
held numerous international launch events for its new edition of the world’s first global
standards for sustainability reporting (GRI Standards). And a group of global investors
launch Climate Action 100+ Program, which aims to act on climate change by engaging
with the world’s largest corporate greenhouse gas emitters to improve the corporate
governance on climate change, curb emissions, and strengthen climate-related financial
disclosures.

E. Environmental Enforcement and Crimes

The Environmental Enforcement and Crimes Committee monitors and
communicates developments and trends of interest to its members and their clients,
focusing on issues arising in civil and criminal environmental enforcement. Current topics
include Lacey Act violations (unlawful trade in animals and plants), vessel pollution
prosecutions, CAA and Clean Water Act (CWA) enforcement, prosecution and sentencing
for filing false reports and emissions fraud, and court decisions clarifying EPA’s authority.

EPA’s 2017-2019 National Enforcement Initiatives include large air pollution
emission sources, energy extraction, municipal sewer systems, animal waste, hazardous air
pollution emission sources, prevention of accidental releases, industrial sources of water
pollution, reducing the risk of accidental releases at industrial facilities, and keeping
industrial pollutants out of the nation’s waters.

Significant criminal cases reviewed include sentencing in the Volkswagen
emissions case, convictions for the explosion of an offshore oil platform in the Gulf of
Mexico, prosecutions for illegal trade and trafficking of plants and animals, sentencing of
a former employee of American Suzuki Motor Corporation for submitting false report to
EPA, and efforts to prosecute vessel pollution cases.
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Significant civil cases reviewed include a settlement with Exxon Mobil regarding
Clean Air Act violations, a multi-million agreement with Starkist for CAA and CWA
violations, a settlement with Husquanva for failing to perform proper emissions tests, an
agreement with PDC Energy for not properly storing hydrocarbons, a focus on enforcing
lead paint restrictions, and a series of D.C. Circuit cases covering EPA’s authority to
regulate hydrofluorocarbons (HFCs) and “sham recycling.”

F. Environmental Litigation and Toxic Torts

The Committee covers a broad range of litigation topics — statute of limitations,
nuisance, preemption, Lone Pine, corporate officer liability, medical monitoring, and
others in between. First, on the subject of statute of limitations cases, the Texas Supreme
Court found contamination claims from long-dormant oil and gas operations was time
barred because the land owners knew of multiple spills on the property even though the
land owner recently learned of the full extent of the contamination. The land owner was
not entitled to have the limitations period tolled. The Sixth Circuit Court of Appeals
partially revived a nuisance suit against a refinery, but limited the claims to only those
injurious emissions that occurred within the last three years; all claims prior to that were
barred by Michigan’s statute of limitations.

Next, an Illinois appellate court reversed a trial court dismissal, finding sufficient
evidence to support the relatively uncommon “prospective nuisance” claim. In Louisiana,
the Fifth Circuit Court of Appeals affirmed that Louisiana’s “subsequent purchaser
doctrine” applies to claims involving expired mineral leases. Finally, in Montana, a federal
district court declined jurisdiction over a matter requesting declaratory relief under the
Comprehensive Environmental Response Compensation and Liability Act (CERCLA) -
because the operator’s affirmative arguments in the federal case were virtually identical to
its summary judgment arguments in state court. A New York federal court dismissed some
tort claims, with leave to amend, in a consolidated litigation alleging personal injury and
property damage from perfluoroocatanoic acid (PFOA) groundwater contamination in
Upstate New York. Claims remaining in the case include medical monitoring, property
damage, and public nuisance.

In cases brought by public-entities, Monsanto Co. was unsuccessful in its efforts to
remove litigation brought by the State of Washington alleging widespread polychlorinated
biphenyl (PCB) contamination. The federal district court disagreed with Monsanto’s
federal officer jurisdiction argument and federal question jurisdiction under CERCLA and
remanded the case to state court. Another PCB case brought by the City of Seattle against
Monsanto remains in federal court and includes a novel public nuisance claim. Several
other cases are in the federal courts in California.

In a California toxic tort class action litigation, the court issued a Lone Pine case
management order requiring plaintiffs to show evidence of exposure and to support their
damage claims. Plaintiffs produced their Lone Pine submission and five expert opinions.
The court then allowed the case to proceed after finding that the plaintiffs’ experts showed
that plaintiffs” case was not meritless or frivolous.

The Sixth Circuit found that the Safe Drinking Water Act did not preempt
constitutional claims brought by the Citizens of Flint against the State of Michigan, the
City of Flint, and their respective officials. The court found no congressional intent to
displace the remedies under constitutional jurisprudence when it passed SDWA.

A personal liability case was allowed to continue against a company executive in a
wrongful death action where the family of the decedent alleges that the corporate executive
failed to comply with a 1998 clean-up order and that contributed to the death. The court
denied the motion to dismiss finding that “[i]t is at least plausible that had [the corporate

XXV



officer] decided to comply with the 1998 [cleanup order] . . . [the decedent] would not have
passed away when she did.”

G. Environmental Transactions and Brownfields

The Committee opens the chapter with a summary of several cases involving issues
arising in and out of bankruptcy cases. In one case, the Texas Supreme Court found that an
indemnification agreement not listed as a liability in a bankruptcy reorganization plan
nevertheless contained a liability to be assumed by the purchaser of the assets out of the
bankruptcy. In another case, a bankruptcy court rendered a discretionary “declaratory
judgment” decision on whether injunctive relief sought under Resource Conservation and
Recovery Act (RCRA) and CWA citizen suit provision was a “debt” under 11 U.S.C. §
101(12). The court, relying on RCRA precedent, held that the relief sought does not give
rise to a debt.

The Brownfields Enhancement, Economic Redevelopment, and Reauthorization
Act of 2017, H.R. 3017, was passed by the House of Representatives on November 30,
2017 and received by the Senate on December 1, 2017, concluding legislative action for
2017. The legislation includes provisions that would provide some clarification to liability
of state and local governments that acquire ownership or control of a property and the
eligibility of government entities to receive brownfields grants, expand the eligibility of
non-profits, increase the amount of grants and establish multi-purpose grants, and facilitate
renewable energy development on brownfield sites. Two other pieces of legislation
introduced (H.R. 1747 and S. 822) contained provisions that would address similar topics
contained in H.R. 3017. There was also two other pieces of legislation addressing
contamination referred to as “emerging contaminants” emanating from industrial sites and
entering the drinking water supply.

The Committee reports that while there was no significant federal or state
legislation relating to institutional controls, the EPA released documents relating to the
state voluntary cleanup programs, including underground storage tank cleanup programs,
and the EPA Administrator appointed a Superfund Task Force that issued a report in July
on the more than 1,330 Superfund sites in the U.S. Several states made efforts to streamline
the process of implementing institutional controls. ASTM also updated its Standard Guide
for Use of Activity and Use Limitations, Including Institutional and Engineering Controls
(E 2091).

Building issues, including vapor intrusion, lead-based paint, and radon continue to
require careful evaluation and assessment of potential liability in commercial, industrial,
and residential real estate transactions. On January 9, 2017, the EPA issued a final rule
adding vapor or water intrusion as a contaminant pathway for placing a site on the National
Priorities List. In October, the EPA announced over 125 federal enforcement actions over
the previous twelve-months related to lead-based paint.

Finally, the Committee reports that Connecticut, Maine, Michigan, and New York
all amended their laws concerning brownfield development or funding. New York also
specifically addressed the emerging contaminants issue and implementing water quality
protection measures.

H. Pesticides, Chemical Requlation, and Right-to-Know

The U.S. EPA continues to work quickly to meet the many deadlines set by
Congress in the deadlines of the 2016 Frank R. Lautenberg Chemical Safety for the 21st
Century Act (Lautenberg Act). Most significantly, EPA proposed and timely completed
the three “framework” rules, which implement the Lautenberg Act’s principal change to
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Toxic Substances Control Act (TSCA) and were required by the first anniversary of the
Act — the Inventory Reset Rule, the Prioritization Rule, and the Risk Evaluation Rule.
However, due to changes in the Administration, the final rules were different than the
proposed rules and were judicially challenged.

The Lautenberg Act amended the new chemical premanufacture notice (PMN) and
significant new use rule (SNUR) provisions under section 5 of TSCA, including, as a
practical matter, removing the 90-day limit for risk reviews and requiring EPA to consider
currently unintended but foreseeable future uses of substances, to make affirmative
determinations about risk prior to concluding a review, and to issue section 5(e). A
significant backlog of PMNs was not resolved until August 2017. EPA issued SNURs for
38 chemical substances that were the subject of PMNSs and for which EPA completed new
chemical review under the “old” TSCA, prior to June 22, 2016.

On action related to existing chemicals, the EPA advanced work on risk evaluations
for the ten chemicals selected in 2016 to undergo the first risk evaluations under the new
TSCA section 6(b) procedures. The EPA held a public meeting and sought comments on
the process for identifying the order in which candidate substances from the TSCA
Inventory would enter the formal prioritization process. The EPA also denied two petitions
— one related to chlorinated phosphate esters and the other seeking to rule to prohibit use
of fluoridation chemicals as drinking water additives. A judicial challenge to the latter may
open a pathway for individuals to bypass prioritization and broad public input to obtain
action on individual uses of particular chemicals of concern to them. The EPA issued a
final rule implementing federal formaldehyde emissions standards for certain wood
component products and establishing labeling and a third-party compliance certification
process for covered importers, distributors, and manufacturers.

The EPA also established a negotiated rulemaking committee for Chemical Data
Reporting (CDR) requirements for inorganic byproducts (Reg Neg Committee), that was
required by the Lautenberg Act. However, the Reg Neg Committee reached an impasse
after only three meetings and, in light of the impasse, EPA determined that no further
meetings were warranted. The EPA also published initial inventory of mercury supply, use,
and trade in the U.S., determined that the standards for classifying manufacturers and
processors as small manufacturers and processors for purposes of TSCA reporting
obligations, and issued the first of its two annual implementation reports required by the
Lautenberg Act.

Turning to Pesticides and the Federal Insecticide, Fungicides and Rodenticide Act
(FIFRA), the U.S. Court of Appeals for the District of Columbia Circuit held that for
FIFRA registrations issued after a public comment period, challenges based on EPA’s
alleged failure to comply with the Endangered Species Act’s (ESA) section 7(a)(2)
consultation provisions must be brought in the Courts of Appeals. The National Marine
Fisheries Service (NMFS) met a court-ordered deadline and completed and submitted to
EPA final Endangered Species Act biological opinions for EPA’s registration of
chlorpyriphos, diazinon and malathion and potential effects on certain endangered salmon
nationwide.

The EPA also took several actions related to pesticides — released a final policy to
mitigate risks to bees; reversed a 2015 decision concerning special local needs pesticide
registrations for use on cannabis cultivation; denied a petition to revoke residue tolerances
for chlorpyrifos under section 408(d) of the Federal Food, Drug, and Cosmetic Act; and
released a draft risk assessment for glyphosate, finding insignificant evidence of an
association between glyphosate and any of several types of cancer. EPA reached an
agreement with certain dicamba manufacturers on measures to reduce the potential for drift
damage to neighboring non-target crops after it was widely alleged to have caused major
damage on neighboring non-resistant crops in the summer of 2017.
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On the Biotechnology front, the EPA issued a final update to the 1986 Coordinated
Framework for the Regulation of Biotechnology that summarizes the current
responsibilities and the relevant coordination across EPA, FDA, and USDA for the
regulatory oversight of an array of biotechnology product areas. The EPA has cleared forty-
one Microbial Commercial Activity Notices (MCANS) since the enactment of the
Lautenberg Act. The United States Food and Drug Administration (FDA), in consultation
with EPA, issued final Guidance for Industry (GFI) #236, which clarifies that mosquito-
related products intended to function as pesticides for mosquito population control
purposes are not “drugs” and will be regulated by the EPA under FIFRA. The EPA also
registered a unique mosquito biopesticide — bacterium Wolbachia ZAP (also known as
WPip) strain, contained within the Asian Tiger mosquito (Aedes albopictus), a public health
pest. Sale is allowed in only 21 jurisdictions.

The Bureau of Land Management (BLM) formally rescinded a 2015 rule governing
fracking operations on federal and tribal lands, including rules requiring fracking fluid
chemical ingredient disclosure. Meanwhile, Maryland enacted legislation permanently
banning hydraulic fracturing effective October 1, 2017 and the Delaware River Basin
Commission (DRBC) proposed to ban hydraulic fracturing in areas within its jurisdiction.

Finally, other topics that the Committee covered in this year’s chapter include a
final rule establishing reporting requirements for existing chemical substances when
manufactured or processed in nanoscale form to exploit a unique and novel size-related
property; a D.C. Circuit opinion that vacated a 2008 “Farm Rule” that exempted most farm
waste releases (other than from concentrated animal feeding operations) from Emergency
Planning and Community Right to Know Act (EPCRA) emergency reporting; updates on
developments in the field of green chemistry; and, the formation of an advisory panel by
the U.S. Consumer Product Safety Commission (CPSC) to study halogenated flame
retardants in certain categories of consumer products.

1. Superfund and Natural Resource Damages Litigation

While Congress enacted no changes to the CERCLA, the EPA took several actions.
These include a proposal to establish financial responsibility requirements under section
108(b) of CERCLA for classes of facilities in the hard rock mining industry; adopted a
binding schedule to decide whether financial assurance is needed for facilities in the
chemical, petroleum and electric power industries; added seven sites to the National
Priorities List (NPL); changed the Hazard Ranking System (HRS) to add vapor intrusion
as a contaminant pathway to evaluate in deciding whether a site belongs on the NPL; and
increased maximum penalties for CERCLA violations.

The Committee highlights several court opinions that examined the jurisdiction and
standing issues. One particular case was Waterkeeper Alliance v. EPA. In that case, the
D.C. Circuit held that plaintiffs’ allegation that a rule that reduced the reporting of
important information from farms to the public was a sufficient injury to confer standing.
The court also found that the EPA did not have the authority under section 103(b) to exempt
agricultural releases of ammonia and hydrogen sulfide from mandatory release reporting.
In another agricultural related case, a federal court denied a motion to dismiss based on
claims that agricultural releases of phosphorous and ammonia were exempt from
CERCLA.

In liability related litigation, the U.S. District Court in Arizona held that the United
States’ ownership of Navajo Nation tribal lands as a fiduciary gave it sufficient control to
make the United States liable as an owner under CERCLA. Four district court decisions
addressed the kind of activities and level of control necessary to hold a party liable as an
operator. The court in the Southern District of lowa held sale of a building known to be
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contaminated with PCBs qualified the seller as an “arranger” for disposal of hazardous
substances. In the Southern District of New York, a court held that an allegation of
negligent removal and disposal of contaminated soil stated a claim for arranger liability,
but not transporter liability. The Committee also discusses two cases that examined
successor liability.

In litigation related to cost recovery and contribution the Tenth Circuit reversed
summary judgment awarded to a contribution defendant after finding there were disputed
issues of fact on defendant’s share of an EPA cost recovery claim. A district court in
Oklahoma dismissed a cost recovery counterclaim after determining that the defendant was
limited to a contribution claim. A court approved a consent decree resolving CERCLA
liabilities for PCB contamination for two companies in the Fox River in Wisconsin.
Another judge entered a consent decree to resolve liability for two mining companies and
the Department of Interior at the Tar Creek Superfund Site in Oklahoma.

Several cases on the issue of allocation and indemnification highlight the court’s
review of fairness in the review of cost allocation. In one case, the court assigned 55% of
the cost to the City of Fairbanks for the remediation of contamination from a dry cleaner
operation because the City should have known about the contamination and failed to inform
the buyer or any regulatory agency, thereby potentially endangering the health of its
citizenry. Another court approved a consent decree that used a four-category scoring
system; the court held the settlement to be substantively fair. The U.S. District Court of
Arizona held that private parties can allocate environmental liability by contract. The Ninth
Circuit Court of Appeals reversed a district court’s holding that a private entity was
responsible for 100% of the costs of remediation of chromium and PCBs after the U.S.
government required use of the contaminants in U.S. military contracts to ensure the final
product met quality standards.

One case reported by the Committee illustrates the important of obtaining EPA
approval of response actions so as to avoid those costs being labeled “duplicative costs”
and thus not recoverable. A couple of cases demonstrate the importance of conducting a
feasibility study prior to selecting a site remedy in order to have a sufficient CERCLA
claim or making sure that the remedy selected is consistent with the National Contingency
Plan.

A circuit split deepened when the Ninth Circuit aligned itself with the Third Circuit
instead of the Second Circuit when it held that corrective measures undertaken under a
1998 RCRA Consent Decree represented a response action under CERCLA Section
113(f)(3)(B). The court also held that the consent decree did not resolve liability for the
site and the limitations period was not triggered. In another case, the Second Circuit held
that remedial work in the 1960s, before plaintiffs owned the site, barred any claims to
recover response costs today because “there can only be a single remedial action per
facility.”

The Committee discusses several cases concerning other defenses and challenges,
including one where the defendant successfully argued that passive migration of benzene
during a period of ownership does not represent a “disposal” for purposes of former owner
liability. There is also a discussion of several cases concerning recoverable response costs,
including the denial of a motion to dismiss a CERCLA claim brought by a class of residents
alleging lead and arsenic contamination in the soils of the plaintiffs’ properties. The costs
incurred with investigating the contamination and considerations of temporary housing
were specific response costs sufficient to state a CERCLA claim.

Finally, a court approved a long-negotiated settlement of a complex federal and
state natural resource damage claim involving the Shenandoah River in Virginia.
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J. Waste and Resource Recovery

In a decision likely to affect a range of industrial sectors that deal with hazardous
residual materials, on July 7, 2017 the D.C. Circuit struck down portions of the EPA’s
regulatory definition of solid waste in the Agency’s “sham recycling” rule. The decision
vacated “Factor 4,” which stated that for recycling to be legitimate, the product of the
process must be analogous to a comparable product or intermediate. Environmental groups
requested the D.C. Circuit reconsider the decision, arguing that the court should have
remanded the rule to the EPA rather than vacating portions of it. Industry groups also
requested reconsideration arguing that the court should have vacated Factor 4 as applied to
all recycling activities and not just hazardous secondary materials.

The Ninth Circuit Court of Appeals affirmed the conviction and sentence of an
individual who stored approximately 3,400 containers of hazardous waste in his yard
without a permit. The defendant argued that the trial court should have allowed evidence
of his diminished capacity. The appellate court rejected this argument after concluding that
the crime was one of general intent. The Ninth Circuit also found an environmental group
had standing under the citizen suit provision of the Clean Water Act and RCRA because
members of the group had attested to “concrete and particularized harm” to their own uses
and enjoyment of San Francisco Bay. The environmental group alleged that the methods
used by Pacific Gas & Electric Co. to service chemically treated utility poles allowed wood
treatment chemicals onto the ground, which were then carried into San Francisco and
Humbolt Bays via indirect and direct stormwater discharges.

Following a two-year investigation, U.S. EPA Region 6 announced a settlement
with Macy’s Retail Holdings, Inc. concerning violations of hazardous waste regulations at
Macy’s department stores in Region 6. Macy’s will correct the violations, pay a $375,000
civil penalty, and implement a supplemental environmental project (SEP) that requires
Macy’s to develop a training program that can be used to train more than 400 retailers in
Oklahoma and Texas, and to conduct third-party audits of eleven of its largest stores in
Louisiana, New Mexico, Oklahoma, and Texas.

The EPA is nearing launch of its electronic manifest system for tracking shipments
of hazardous waste. In December, the EPA issued a final rule setting the methodology for
calculating user fees for the system. While litigation is pending to the EPA’s 2015 Coal
Combustion Residuals (CCR) Rule, several key compliance deadlines took place in 2017,
the most significant of which related to the development of a groundwater monitoring
program to determine whether a release of constituents associated with CCR has occurred.
In August 2017, USEPA issued an interim guidance document to assist states in developing
CCR permit programs under the WIIN Act that would allow consideration of site-specific
conditions. On November 7, 2017, the EPA filed a motion in the litigation seeking remand
without vacatur of five specific subsections of the CCR Rule that the industry petitioners
are challenging and one subsection challenged by environmental petitioners

With the adoption of AB-341in 2011, California established a statewide solid waste
diversion goal of 75% by 2020. In 2017, the California Department of Resources Recycling
and Recovery (“CalRecycle”), the State agency responsible for solid waste and recycling
regulatory programs, increased enforcement efforts against stewardship organizations
involved in implementing its extended producer responsibility (“EPR”) programs.
CalRecycle also took steps in 2017 towards establishing a policy model for the diversion
of packaging, which comprises approximately 25% of California’s total disposal stream.

There were two developments in electronic waste enforcement — the parent
company of Dollar General Stores pay $1.125 million to settle an action brought by thirty-
two district attorneys in the state of California alleging the retailer of illegally handling and
disposing of hazardous waste, including electronic waste (“e-waste”), throughout the state;
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and, the former owner and operator of Global Environmental Services, LLC, an e-waste
recycling company in Kentucky, was indicted on one count of conspiracy and seven counts
of environmental crimes, including illegally storing, transporting, and disposing of
hazardous waste, including cathode ray tubes.

Several states took legislative or regulatory action to address issues associated with
e-waste. New Jersey enacted a bill revising several provisions of the state’s Electronic
Waste Management Act and New Jersey Department of Environmental Protection to
establish a statewide program to collect, transport, and recycle covered electronic devices.
CalRecycle undertook an emergency rulemaking to establish a clearer connection between
local governments and designated approved collectors and ensure that all necessary
information is available for local governments to complete annual reporting requirements.
Indiana enacted a law requiring manufacturers of video display devices to provide a report
with the total weight of electronic devices collected and recycled each year. Illinois passed
a handful of laws that amend the state’s various laws concerning electronic disposal and
recycling. Rhode Island also passed legislation amendment its Electronic Waste
Prevention, Reuse and Recycling Act.

Finally, the European Commission adopted a Waste Electrical & Electronic
Equipment (“WEEE”) package. Interpol reported that it seized more than 1.5 million tons
of illegal waste during a global operation targeting illegal shipments and disposal of waste.
The Regional Platform for Electronic Residues in Latin America and the Caribbean
released a practical guide for the systemic design of policies for the management of WEEE
in developing countries.

K. Water Quality and Wetlands

The Water Quality and Wetlands Committee focuses on CWA legislation,
regulation, and litigation. This year the Committee reports on judicial developments
regarding CWA section 303 water quality standards and total maximum daily load
allocations (TMDL), CWA section 304 and 306 effluent limitation guidelines and
performance standards; and CWA section 309 enforcement. Also reported are: CWA
section 401 state certification cases, including Delaware Riverkeeper Network v. Federal
Energy Regulatory Commissioner, finding the Federal Energy Regulatory Commission
(FERC) has the authority to issue a Certificate Order with the condition that the application
obtain state 401 certification; and several CWA section 402 National Pollutant Discharge
Elimination System (NPDES) permitting cases, including cases pertaining to discharges
via groundwater, permit shield and collateral attacks on permits, stormwater, existence of
a point source, and water transfers. Additionally, the Committee reported: CWA section
404 permitting determinations; and CWA section 505 citizen suit cases, which addressed
issues of diligent prosecution, failure to provide notice, claim preclusion, standing, and
subject matter jurisdiction.

Administrative developments include novel water quality criteria for mercury
developed by the California State Water Resources Control Board, which account for tribal
cultural use and subsistence fish consumption; EPA’s approval of Ohio’s impaired waters
list, and the related controversy over Ohio’s failure to list the open waters of the Western
Lake Erie Basin (WLEB) in spite of harmful algal bloom issues and Michigan’s recent
listing of its portion of the open waters of the WLEB,; and EPA’s issuance of interim
evaluations on progress in the Chesapeake Bay jurisdictions towards meeting 2016-2017
Watershed Implementation Plan (WIP) goals under the landmark Bay TMDL.
Additionally, the EPA published technology-based pretreatment standards for dental
offices to address discharges of mercury-containing amalgam into publicly owned
wastewater treatment facilities. The EPA also announced it would reconsider portions of
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the final 2015 rule that amended portions of the effluent limitations guidelines and
standards for the Steam Electric Power Generating Point Source Category, also known as
“the steam electric rule.” The Committee also includes: a FERC decision to dismiss an
electric utility’s petition to declare the Oregon’s state law requiring fish passage at dams
preempted by federal law on basis that the petition was premature prior to FERC’s
consideration of the effect of Oregon’s CWA 401 certifications; EPA’s issuance of final
NPDES general permit for storm water discharges associated with construction activities;
and EPA Administrator Pruitt’s directive to end regulation through litigation, also known
as “sue and settle.” Further, the Committee reports on a series of late 2017 regulatory
maneuvers by EPA and the Corps to reconsider, rescind, and replace the Clean Water Rule,
which is the 2015 rule that revised the definition of jurisdictional waters under the CWA,
or “waters of the United States,” and has been stayed pending the outcome of nationwide
litigation since shortly after it went into effect in 2015.

Finally, in the Congressional arena, the Committee reports a few 2017 legislative
proposals, which may gain traction in 2018 and have implications for various CWA
regulations and litigation, including: the latest legislative effort to eliminate NPDES
permitting requirements for FIFRA-compliant pesticide spraying; and the Discouraging
Frivolous Lawsuits Act (H.R. 1179), which would amend the CWA section 505 citizen suit
provision to place new limitations on awarding litigation costs to prevailing parties, among
other restrictions.

1. ENERGY AND RESOURCES COMMITTEES

A. Energy Markets and Finance

On September 28, 2017, the Secretary of Energy submitted to the Federal Energy
Regulatory Commission (FERC or Commission) for final action a proposed Grid
Resiliency Pricing Rule (Proposed Resiliency Rule). On January 8, 2018, the FERC issued
an order terminating the Proposed Resiliency rulemaking proceeding initiated in Docket
No. RM18-1-000 and initiated a new proceeding in Docket No. AD18-7-000 “to
specifically evaluate the resilience of the bulk power system in the regions operated by
RTOs and ISOs.” Despite its termination of the rulemaking proceeding, the FERC
concluded that the Proposed Rule and the record “shed additional light on resilience more
generally and on the need for further examination by the Commission and market
participants of the risks that the bulk power system faces and possible ways to address
those risks in the changing electric markets.” To this end, the FERC requested RTOs and
ISOs to address a lengthy list of questions and describe how they mitigate threats to
resilience.

After the passage of the tax reform bill at the end of 2017, consumer advocacy
groups in states such as Delaware, Massachusetts, and Kansas filed petitions with their
state public utility commissions to amend current rates to prevent electric utility companies
from reaping a windfall from the recent tax cuts. The groups seek to ensure that ratepayers
receive the benefits of the new tax reform law, either in an immediate reduction off their
monthly bills, or over the long term through mitigating the increase in rates in the future.
In other states, such as Montana and Kentucky, public utility commissions have begun
directing their regulated utilities to calculate the change in tax liability they expect under
the new law, and submit proposals for how the utilities would apply the savings.

California’s notable 2017 energy and climate law and policy developments
included legislation to extend the state’s cap-and-trade market program and to encourage
deployment of energy storage technologies and renewable microgrids. Significant non-
legislative policy actions in 2017 included the adoption by the California Air Resources
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Board (CARB) of an updated strategy for reducing the state’s greenhouse gas emissions to
40% below 1990 levels by 2030 and approval of significant infrastructure investment for
zero emission vehicles. Energy storage technologies are a priority for the state because they
improve grid flexibility and reliability and are particularly important for integrating high
levels of intermittent renewable energy such as wind and solar. As of May 2017, nearly
300,000 zero-emission vehicle (ZEV) and plug-in hybrid electric vehicles (PHEV) have
been sold in California, approximately half of the 600,000 ZEVs and PHEVs in the United
States. By executive order, California’s goal is that “[o]ver 1.5 million zero-emission
vehicles will be on California roads” by 2025.

In July 2017, after intense negotiation by a number of environmental, industrial and
local and regional governmental stakeholders, California Governor Jerry Brown signed
into law a comprehensive “grand bargain” package of environmental legislation designed
to address both the extension of the cap and trade program and environmental justice
concerns about the local impacts of air pollution on economically disadvantaged
communities. The package was comprised of three separate bills, including a state
constitutional amendment. Taken as a whole, it extended and revised California's far
reaching cap and trade climate change regulatory program, enacted a new community
based regulatory approach for toxic air contaminants and criteria pollutants, and created a
constitutional vehicle for approval of future uses of the proceeds of auctions of carbon
credits.

Over the course of last year, significant changes have occurred in relation to the
Kentucky Public Service Commission’s (“PSC” or “Commission”) demand-side
management (DSM) programs serving a region facing declining load and whose price
spikes have exacerbated financial strains on the area’s low-income customers. After the
PSC opened an investigation into the reasonableness of Kentucky Power Company’s DSM
programs in February, the Commission ultimately decided to suspend the programs until
further notice. The PSC’s decision to suspend Kentucky Power’s DSM program will have
a significant impact on Eastern Kentucky consumers. For those low-income customers who
hoped to rely on DSM programs as a means of mitigating the impact of future energy costs,
the suspension represents a substantial setback and creates uncertainty over how to cope
with future price fluctuations.

B. Energy and Natural Resources Litigation

In the area of domestic judicial developments, the Committee reports on several
rulings from a Tenth Circuit Court of Appeals case that addressed objections to a district
court’s approval of class settlements in the so-called “hot fuel” litigation. First, the court
considered the meaning and effect of the commonly-used phrase “including, without
limitation.” Second, the court recognized the general rule that non-settling co-defendants
have no standing to object to a proposed class settlement, because “they lack ‘a legally
protected interest in the settlement” and therefore can’t satisfy Article I1I’s injury-in-fact
requirement.” Finally, the court rejected an argument that approval of the class settlements
usurped the role of the state legislatures.

In West Virginia, an operator of oil and gas wells sought to enjoin an ordinance
passed by Fayette County, West Virginia, which enacted a blanket ban on all permanent
wastewater disposal wells within the county, even those with a state-issued permit. The oil
and gas company argued that the ordinance was preempted by state and federal law. The
Fourth Circuit affirmed the judgment of the district court in all respects finding that all
local law in the State is subject to the implied condition that the law may not be inconsistent
with state law and must yield to the predominant power of the state.
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The Tenth Circuit Court of Appeals held that a wind energy developer’s excavation
work in construction of wind turbines constituted “mining” under federal regulations
applicable to the Indian lands. Osage Wind, LLC leased surface rights to approximately
8,400 acres of private fee land in Osage County, Oklahoma. The excavation work for each
turbine involved the extraction of soil, sand, and rock of varying sizes—all of which was
of acommon mineral variety, including limestone and dolomite. The U.S. asserted that the
sand, soil and rock extraction activities of Osage Wind “was ‘mining’ under 25 C.F.R. §
211.3 and thus required a mineral lease under 25 C.F.R. § 214.7.” After the district court
granted summary judgment for Osage Wind, the U.S. decided not to appeal the decision.

However, the Osage Minerals Council, not a party in the district court proceedings,
appealed the summary judgment decision to the Tenth Circuit. The Tenth Circuit allowed
the appeal finding that OMC had a “unique interest in this case entitling it to appeal without
having intervened below.” The Tenth Circuit reversed the summary judgment after
concluding that Osage Wind “acted upon” the rocks and minerals after removing the
material from each hole, sorting and crushing the minerals for the purposes of backfilling
and stabilization. Citing again the rule that ambiguous laws designed to favor the Indians
are to be liberally construed in the Indians’ favor, the court held that Osage Wind’s
excavation work constituted mining under Section 211.3 and that the company was
required to secure a federally-approved lease from OMC under Section 214.7.

The Le Norman Operating LLC v. Chalker Energy Partners I11, LLC case addresses
several issues that can easily arise, and lead to litigation, in energy and resources
transactions. Notably, it illustrates the litigation risks that arise when negotiating the more-
detailed terms of a transaction by e-mail. After receiving an email announcing the sale of
the assets and advising as to the person to whom interested parties should direct their
inquiries, Le Norman engaged in the bidding process, gained access to information in the
virtual data room, and attended a presentation of Chalker’s assets. After numerous emails
between Le Norman and Chalker negotiating terms of the sale, Chalker received an offer
from a third party, which they accepted. Le Norman protested and demanded Chalker honor
the agreement reached prior to the offer received from the third party. Chalker refused and
closed with the third party. However, once the third party learned of Le Norman’s demands,
it refused to release the escrow funds to the Chalker. Le Norman sued Chalker and the third
party buyer. The Texas Supreme Court reviewed the facts and circumstances presented in
this lawsuit and concluded that “the conduct of the parties here in engaging in negotiations
and other relevant business via electronic means constitutes at least some evidence that the
parties agreed to conduct some of their transactions electronically.” The trial court’s
summary judgment ruling against Le Norman on this issue was reversed.

In a case of first impression, a Texas appellate court responded to the question of
“whether a trial court outside of Travis County has the jurisdiction to enjoin a party with a
valid permit from developing and using an injection well based on the claims that the
injection well will cause imminent and irreparable injury to the complaining party.” After
obtaining permits to inject fluids from the Texas Railroad Commission (TRC), Trey
Resources was sued by Ring Energy in the county where the injection wells were located.
Trey Resources argued that the case must be filed in Travis County, the location of the
TRC. The Texas Court of Appeals rejected this argument citing the general venue
provisions in Texas permitted the suit to be filed where the claim occurred and that the
Texas district courts are courts of general jurisdiction and generally have subject matter
jurisdiction.

Other cases highlighted include: Mississippi Court of Appeals finding that the
transportation of liquid propane is not an ultrahazardous activity for purposes of strict
liability; the Tenth Circuit Court of Appeals dismissing with prejudice as time-barred well
owners’ suit against operator of horizontal well for alleged damages to plaintiffs’ older,
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vertical wells; the Town of Dish, Texas nuisance and trespass claims were barred by the
two-year statute of limitations; and the Tenth Circuit, in a criminal case, finding that
Congress never properly disestablished the Creek Reservation, leaving broad potential
implications for most sectors of the business community and other tribes.

C. Energy Infrastructure, Siting, and Reliability

The Committee highlights the reasons why 2017 was such a pivotal year for energy
infrastructure and identifies the underlying drivers of change at play through highlights.

The debate over what resiliency means for energy infrastructure and whether it
poses a conflict to reliability of the grid took on a renewed urgency in 2017, driven by a
slew of costly and tragic natural disasters as well as an energy marketplace struggling to
respond to rapidly evolving technologies, opportunities, and regional needs. The
Department of Energy released a Quadriennial Energy Report stating that a cyberattack on
the grid is “imminent.” Although still a small share of the energy picture, storage has
continued to grow with projections that 295 MW of storage would be deployed in 2017,
up from 231MW in 2016. Residential energy storage surged in 2017 and increased ability
of individuals and businesses to go ‘off-grid’ pose significant challenges to traditional
utility business models and has raised concerns about an impending “death spiral.” Several
catastrophic hurricanes made landfall in 2017. The impacts of these storms, and who bears
responsibility for rebuilding the infrastructure in these communities, will be subject to
ongoing contention through 2018.

Several energy policy debates in 2017 involved questions of the resiliency and
reliability attributes of electric generating resources. These debates pitted traditional, large-
scale grid resources on one end with newer, small-scale and distributed resources on the
other. The shift in the Obama and Trump Administration priorities, however, is only part
of the story; rapidly emerging technologies and new energy markets also contributed to
create many new fault lines in the resiliency and reliability debate. The DOE issued a
Notice of Proposed Rulemaking directing FERC to modify the pricing mechanisms used
in Regional Transmission Organization (RTO) and Independent System Operator (ISO)
wholesale electricity markets in order to ensure that the “reliability and resiliency”
attributes of such generation resources receive full value in those markets. There were also
three court challenges around state Zero Emission Credit (ZEC) programs.

The Trump Administration signaled its policy for securing the grid through a)
development of traditional baseload resources like oil and coal and b) through the processes
of regulatory rollback and streamlining favored by proponents of traditional utility business
models. New York indicated that it believes utilities are better suited to be the main
gatekeepers to oversee and implement new programs, while Nevada appears poised to open
up its markets to encourage net metering, distributed generation, and alternative energy
suppliers. The FERC issued an Order preventing retail electric regulators (i.e., states) from
barring low-cost energy efficiency resources competing in the wholesale electricity market
without express authority from FERC.

President Trump issued two executive orders seeking to streamline National
Environmental Policy Act (NEPA) and federal environmental review processes, as well as
an executive order halting the federal government’s enforcement of climate regulations and
directing the EPA to withdraw and revise the Clean Power Plan.

D. Forest Resources

The Committee highlighted several developments in the federal and state courts, as
well as legislative developments. Litigation continues over the validity of the 2001
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Roadless Area Conservation Rule (Roadless Rule). Alaska challenged the validity of the
Rule against the Tongass Timber Reform Act’s mandate that the United States Forest
Service (Forest Service) consider and seek to meet market demand for timber from the
Tongass National Forest. The D.C. Circuit Court rejected Alaska’s challenge. Alongside
the litigation, Senator Lisa Murkowski and others have been pursuing federal legislation to
exempt both the Tongass and Chugach National Forests in Alaska from the Roadless Rule.
In November 2017, an exemption provision was included in the United States Senate’s
(Senate) draft version of the Fiscal Year 2018 Interior appropriations draft bill.

A California federal district court rejected the environmental group’s challenge to
the designation of landscape-scale areas for insect or disease treatment, the court explained
that a designation has only potential or contingent effects on the environment and Congress
clearly intended to create an expedited process for insect and disease treatment that would
not be subject to National Environmental Policy Act (NEPA) analysis in Center for
Biological Diversity v. llano. In Colorado, the federal district court found that the Forest
Service violated NEPA, the access provision of Alaskan National Interest Lands
Conservation Act (ANILCA), and the ESA in its approval of a land exchange that would
have provided access to private land for the development of a ski resort within the Rio
Grande National Forest.

The Ninth Circuit addressed two cases involving National Forests. First, in Alliance
for the Wild Rockies v. Bradford, the Ninth Circuit affirmed the Forest Service’s
compliance with the National Forest Management Act (NFMA), ESA, and NEPA in
connection with the Forest Service’s decision to construct 4.7 miles of new roads to permit
access to a timber sale project in Montana’s Kootenai National Forest under the Kootenai
Forest Plan, finding that the Forest Service had authority and was entitled to deference in
determining whether the new roads were permissible under the forest plan. In In re Big
Thorne Project, a split panel of the Ninth Circuit held that the Forest Service did not violate
the NFMA when it determined that the Big Thorne logging project was consistent with the
Alaska Tongass National Forest Plan (Tongass Forest Plan) and would “safeguard the
continued and well-distributed existence of the Alexander Archipelago wolf.”

The Committee highlights three state court cases from Georgia, Louisiana, and
Washington. In Redcedar, LLC v. CML-GA Social Circle, LLC, the Georgia Court of
Appeals held that Georgia’s conversion statute created “broad, strict liability” for anyone
who converts timber without written consent rendering a third-party timber cutter,
Redcedar, LLC liable to a secured lender for the value of trees removed from undeveloped
collateralized land under Georgia’s timber conversion law. In M/V Resources LLC v.
Louisiana Hardwood Products LLC, the Louisiana Court of Appeals interpreted a 1950
deed as evidence that the original landowners intended a sale of the then-existing timber
coupled with a leasehold interest to grow and cut timber into the future, including the right
during the 99 year period to enter the land at any time, and for as many times as necessary,
for the purpose of timber management. In Herring v. Pelayo, the Washington Court of
Appeals held that, “in recognition of the long recognized lawful authority to trim
overhanging vegetation, the lawful authority to use and maintain property held in common
with a cotenant, and the plain language of the timber trespass statute,” “where a tree stands
on a common property line, the common owners of the tree may lawfully trim vegetation
overhanging their property but not in a manner that the common owner knows will kill the
tree.”

On the legislative front, the Bureau of Land Management’s (BLM) “Planning 2.0”
rule, released December 20, 2016, was repealed with a joint resolution under the
Congressional Review Act. The Fiscal Year 2017 Omnibus Appropriations bill included a
policy rider directing the Secretaries of Energy and Agriculture to ensure consistency in
federal policy relating to forest bioenergy across federal departments and agencies through
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consistent policies that reflect the carbon-neutrality of forest bioenergy and to encourage
private investment throughout the forest biomass supply chain. The House of
Representatives passed a piece of legislation that would allow the President to declare
major wildfires a natural disaster and make emergency funding available for fire
suppression.

E. Hydro Power

On January 18, 2017, the U.S. Court of Appeals for the Second Circuit reinstated
the EPA’s Water Transfers Rule, reversing a district court’s opinion vacating the Rule. The
Rule, adopted in 2008, codifies EPA’s longstanding policy that water transfers between
navigable waters that do not subject the water to an intervening industrial, municipal, or
commercial use do not constitute an “addition of pollutants” to navigable waters and are
not subject to National Pollutant Discharge Elimination System permits under section 402
of the Clean Water Act. A group of states and environmental groups each filed petitions
for certiorari with the U.S. Supreme Court.

On December 22, 2017, the U.S. Court of Appeals for the D.C. Circuit affirmed
FERC order denying a downstream licensee’s request for credits for past overpayments of
headwater benefits where the licensee had already resolved the dispute with the upstream
operator by contract. The Court found that section 10(f) of the FPA grants FERC the
equitable authority to establish a policy of crediting downstream licensees for their state
overpayments to an upstream operator.

In October, the FERC issued a policy statement revising its longstanding policy on
the length of license terms for hydroelectric project generally establishing a default 40-year
license term. A longer or shorter term will be considered by the FERC in certain
circumstances. The FERC submitted a mandatory report and recommendations to Congress
on the effectiveness of the two-year pilot hydropower licensing process, as required under
section 6 of the Hydropower Regulatory Efficiency Act of 2013. The FERC indicated that
it believes it is feasible under current regulations for developers to complete the licensing
(or small hydro exemption) process in two years by refining tools and resources that are
presently offered rather than amending the Federal Power Act (FPA) or FERC’s authority.

F. Marine Resources

The Marine Resources Committee focuses on issues arising from the protection and
use of coastal and ocean areas, including the Great Lakes, and the multiple stressors that
operate on ocean and coastal ecosystems. Specific focus areas include marine
transportation, from tankers and cruise ships to maritime security; exploration and
production of natural resources such as oil, gas and minerals; ports and terminals; weather
and climate change; and fishing and aquaculture and related legal issues including
“harvest” of marine mineral and biological resources, pollution from vessels, sewage and
coastal zone development and degradation, to non-indigenous or exotic nuisance species.

Within its 2017 report, the Committee Reviews developments regarding fisheries,
marine mammals pursuant to the Marine Mammal Protection Act (MMPA), the
Endangered Species Act (ESA), Deep Seabed mining, continental shelf delineation, the
Arctic, and other issues under the 1982 United Nations Convention on the Law of the Sea
(UNCLOS), the Coastal Zone Management Act (CZMA), and offshore wind energy.

Regarding fisheries, in Coastal Conservation Association v. U.S. Department of
Commerce, the Fifth Circuit held the Secretary did not act arbitrarily or capriciously in
choosing the periods of catch data upon which to base red snapper allocations and the quota
for charter anglers under the final rule implementing Amendment 40 of the Reef Fishery
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Management Plan was a sub-category of recreational anglers. In Territory of American
Samoa v. National Marine Fisheries Service, the court found America Samoa's Deeds of
Cession constituted "any other applicable law™ under the Magnuson Stevens Act. In
Goethel v. U.S. Department of Commerce, the First Circuit found an email announcing the
carrying observers cost payment date was an "update,” not agency action under the APA.
In Turtle Island Restoration Network v. U.S. Department of Commerce, the Ninth Circuit
found FWS' issuance of "special purpose” permits to NMFS was arbitrary and capricious
and reversed the district court's decision finding NMFS' failed to incorporate climate based
model results into its "no jeopardy finding."

Concerning marine mammals under the MMPA, in California Sea Urchin
Commission v. Bean, the court found the FWS' interpretation of Public Law No. 99-625
was reasonable and deferred to FWS’ interpretation that it had discretion to terminate the
program, which provided an exemption from liability for incidentally harming California
sea otters on San Nicholas Island under the MMPA and ESA.

Regarding polar bears, sea turtles, salmon, and the ESA, in Sierra Club & South
Carolina Wildlife Federation v. Kolnitz, the court granted the preliminary injunction,
which ordered immediate sea wall removal and prohibited future sea wall development
finding plaintiffs proved each Winter factor, including irreparable harm to sea turtles. In
Friends of Lydia Ann Channel v. United States Army Corps of Engineers, the Fifth Circuit
vacated the preliminary injunction and dismissed the suit as moot finding the NEPA
challenge could only be maintained under the APA and plaintiffs failed to show sea turtle
takes occurred under the ESA. In Maine Council of the Atlantic Salmon Federation v.
National Marine Fisheries Services, the First Circuit upheld the District court's decision
finding the Atlantic salmon BiOps obtained for four hydropower dam license modifications
must be challenged directly in an appellate court. In Hoopa Valley Tribe v. National Marine
Fisheries Service, the court found NMFS failed to comply with ESA Section 7 and granted
the Tribes' motion for partial summary judgment and its preliminary injunction for Coho
salmon protective waterflows. In San Luis & Delta-Mendota Water Authority v. Haugrud,
the Ninth Circuit found the Bureau of Reclamation had authority under 1955 legislation to
order additional dam releases to the Trinity River where necessary to protect downstream
fish populations.

Concerning deep seabed mining, the Arctic, and UNCLQOS, the International
Seabed Authority (ISA) held its 23rd annual session where it discussed the final report on
the first periodic review of the ISA pursuant to Article 154 of UNCLOS and reviewed the
ISA’s exploitation of marine minerals on the international seabed draft regulations. In the
Arctic, the United States transferred chairmanship of the Arctic Council to Finland, and
President Trump signed Executive Order 13795 to roll back restrictions on oil and gas
development in the Arctic, Chukchi and Beaufort Seas as well as the Northern Bering Sea
Climate Change Resilience strategy. The International Code for Ships Operating in Polar
Waters entered into force in January 2017, and in September 2017, the Coast Guard issued
its final rule adding the Polar Ship Certificate to the list of certificates certain U.S. and
foreign-flag ships will need to carry on board if the engage in international voyages in polar
waters. At the United Nations, nations agreed to recommend to the United Nations General
Assembly elements that would be considered in the development of a new treaty on marine
biodiversity of areas beyond national jurisdiction.

Regarding the CZMA, in Board of Commissioners of the Southeast Louisiana
Flood Protection Authority-East v. Tennessee Gas Pipeline Company, LLC, the Fifth
Circuit affirmed the district court's ruling that the issuance of permits licensing oil and gas
exploration activities under the CZMA does not impose private duties to prevent
environmental damage.
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Concerning offshore wind energy, in Fisheries Survival Fund v. Jewell, the first
legal challenge to Bureau of Ocean Energy Management’s (BOEM) offshore wind leasing
program was brought in Federal District Court alleging BOEM failed to adequately solicit
fishing industry and other affected stakeholder input when it issued a commercial wind
lease. Cape Wind Associates, LLC applied to BOEM to relinquish its federal wind energy
lease offshore Massachusetts. BOEM issued a commercial wind energy lease off North
Carolina’s shore and approved Site Assessment Plans offshore Rhode Island,
Massachusetts, and Virginia.

G. Mining and Mineral Extraction

The U.S. Army Corps of Engineers reissued with CWA section 404 nationwide
permits (NWP), including NWP 21. Changes to NWP 21 make it such that only activities
specifically allowed by the 2017 NWP 21 will now be authorized by it. The Office of
Surface Mining Reclamation and Enforcement issued a final rule titled the “Stream
Protection Rule.” Industry and many in Congress have complained that the rule is a
significant burden on coal mining, particularly in Appalachia. Consequently, Congress,
pursuant to the Congressional Review Act, passed a joint resolution disapproving of the
Stream Protection Rule, which was signed by President Trump. The Trump
Administration’s DOI issued an order revoking a previous order that required BLM to
prepare a programmatic environmental impact statement (PEIS) to comprehensively
review the federal coal program. Several environmental groups and the Northern Cheyenne
Tribe immediately challenged the revocation order.

Finally, Congress enacted the Water Infrastructure Improvements for the Nation
Act providing states the opportunity to submit programs for the regulation of coal ash as
solid waste to the EPA for review and approval.

H. Native American Resources

The Committee reports that this years’ major developments tended to involve
questions of tribal jurisdiction and the nuances of sovereign immunity, although there were
significant developments in long-running cases concerning treaty rights covering fishing,
water and land use issues.

In Lewis v. Clarke, the U.S. Supreme Court held that a suit brought against a
Mohegan Tribal Gaming Authority employee in his individual capacity did not implicate
the Mohegan Tribe's sovereign immunity. The Court further held that “an indemnification
provision does not extend a tribe’s sovereign immunity where it otherwise would not
reach.” The U.S. Supreme Court’s decision in Matal v. Tam, finding that the disparagement
clause of the Lanham Act was an unconstitutional burden on free speech, had a direct
impact on the pending Washington Redskins’ trademark case in the Fourth Circuit Court
of Appeals, a case in which five Native Americans sought revocation of the “Redskins”
trademarks.

The Tenth Circuit Court of Appeals issued a landmark decision concerning state
criminal jurisdiction over former allotted lands. In Murphy v. Royal, the criminal defendant
argued in his habeas appeal that the State of Oklahoma lacked jurisdiction to convict him
of murder because the crime occurred on former allotment land within the boundaries and
former reservation of the Muscogee (Creek) Nation, of which the defendant was a member.
The Tenth Circuit agreed, concluding Congress had not disestablished the Muscogee
(Creek) Nation Reservation, the murder occurred in Indian country, and the federal court
had exclusive jurisdiction over the matter. The Tenth Circuit denied rehearing en banc and
the State of Oklahoma intends to seek certiorari review.
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The Ninth Circuit court affirmed a district court’s holding that the reserved rights
doctrine (i.e. the Winters doctrine) applied to groundwater underlying a tribe’s reservation
and that the U.S. had reserved appurtenant groundwater when it established the Agua
Caliente Band of Cahuilla Indians reservation in California. This was the first time the
court had expressly held that the Winters doctrine applied to groundwater.

In another case, the Ninth Circuit affirmed the principle that a tribe’s right to
exclude non-tribal members from its land imparts regulatory and adjudicative jurisdiction
over conduct on that land, at least with regard to civil jurisdiction. The Ninth Circuit
required exhaustion of remedies in the tribal forum before a party can seek relief in the
federal courts.

The U.S. Supreme Court granted certiorari review of the Ninth Circuit’s 2017
decision reaffirming the reserved rights doctrine and affirming a district court’s permanent
injunction, which ordered the State of Washington to correct culverts violating the Stevens
Treaties. These treaties authorized local tribes to continue to take fish from streams and
rivers in the area. The state’s construction of culverts related to road construction over
streams and rivers sometimes completely bars passage by fish to upstream spawning
waters.

In a series of cases from the U.S. District Court’s, the Committee highlights: a case
concerning the Cherokee Nation freedmen and rights of their descendants to citizenship in
the Tribe; a case where the court applied the “Oklahoma Exception” to the definition of
reservation; and two cases raising constitutional arguments against the Indian Child
Welfare Act.

In state court developments: the Idaho Supreme Court overruled prior case law and
held that tribal court judgments are not entitled to full faith and credit, but are “entitled to
recognition and enforcement under principles of comity; and, the Alabama Supreme Court
reversed summary judgment for the Poarch Band of Creek Indians based on tribal
sovereign immunity grounds.

Congress passed legislation Indian Employment, Training and Related Services
Consolidation Act of 2017, referred to as PL 477, that would make the PL 477 program
permanent, expands the range of programs and funds eligible for integration of PL 477
plans, clarifies the plan approval process and makes other improvements to strengthen
tribal employment and training programs. Several pieces of legislation relating to tribal
concerns were introduced in the House and Senate, including a bill to abrogate sovereign
immunity of Indian tribes as a defense in inter partes review of patents; passage in the
Senate of a bill making Indian tribes eligible for AMBER Alert grants; passage in the
Senate of a bill repeals outdated provisions regarding treatment of Native Americans; and,
passage of a bill that will amend the Energy Policy Act of 2005 allowing tribes better ability
to develop their energy resources.

Finally, President Trump signed an executive order expediting environmental
review and approval for high priority infrastructure projects, including the Dakota Access
Pipeline. President Trump also issued a proclamation reducing the size of Bears Ears
National Monument, an area that contains hundreds of archaeological sites and Native
American artifacts.

l. Nuclear Law
The Nuclear Law Committee focuses on legal issues arising with nuclear power
and nuclear materials, including the nuclear fuel cycle, fuel production, storage and

disposal, as well as licensing and operation of power plants. This year the Committee
highlighted some court cases dealing with preemption questions and licensing questions
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and addressed new facilities licenses and applications to the U.S. Nuclear Regulatory
Commission.

First, in McMunn v. Babcock & Wilcox Power Generation Group, the Third Circuit
Court of Appeals affirmed summary judgement for Babcock & Wilcox on cancer claims
arising from alleged excessive exposure to radiation. The Court concluded that the Price-
Anderson Act preempted the common-law claims and granted summary judgment on the
Price-Anders “public liability” claims. The Fourth Circuit Court of Appeals also affirmed
summary judgment for the defendants in Cox v. Duke Energy. The Court agreed with the
district court that the plaintiff’s state law claims related to an unidentified airplane circling
its nuclear facility were preempted by the Atomic Energy Act. Finally, the Fourth Circuit
also concluded that the Atomic Energy Act does not preempt state regulations of
conventional uranium mining in Virginia Uranium v. Warren.

On the licensing front, the D.C. Circuit Court of Appeals denied a petition by
Beyond Nuclear challenging the Nuclear Regulatory Commission’s (NRC) decisions that
lead to the issuance of the combined license for Fermi Unit 3. In 2017, the NRC issued a
combined license authorizing the construction and operation of one new commercial
nuclear power reactor in Virginia. While three design certification applications remain
pending, the NRC docketed and began formal review of the NuScale Power design
certification application for its small modular reactor design and renewed the operating
licenses for 89 reactor units for an additional 20 years. The chapter also focused on three
instances where the Commission rejected hearing requests submitted by opponents of
nuclear facilities — one challenging Tennessee Valley Authority’s request for power uprate
and two alleging that a request for an extension of certain deadlines in post-Fukushima
orders were in fact amendments to the license subject to a hearing.

J. Oil and Gas

The Committee covers regulatory, judicial and legislative developments for many
of the energy producing states. Here are some highlights applicable across multiple states
or the industry include:

- President Trump’s Executive Order 13795, Implementing an America-First
Offshore Energy Strategy, expanding offshore drilling in the Arctic and Atlantic
Oceans and assessing whether energy exploration can take place in marine
sanctuaries in the Pacific and Atlantic Oceans;

- The Tax Cuts and Jobs Act of 2017 opened a portion of Arctic National Wildlife
Refuge (ANWR) to oil drilling and other energy development and requires the
federal government to hold two lease sales within seven years;

- A U.S. District Court in California held that the BLM, in its efforts to implement
Executive Order 14783, violated the Administrative Procedures Act when it
postponed the compliance dates for certain sections of the BLM’s Rule relating to
the venting, flaring, and royalty-free use of gas, after the rule’s effective date had
already passed,;

- A Colorado appeals court potentially changed the focus of the Colorado Oil and
Gas Conservation Commission when it held that “the clear language of the Act ...
mandates that the development of oil and gas in Colorado be regulated subject to
the protection of public health, safety and welfare, including protection of the
environment and wildlife resources.”;

- The New Mexico Oil Conservation Division issued a Notice to operators May 5,
2017 specifying that oil gathering lines are subject to health and safety regulations
that previously were understood to apply to gas gathering lines;
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- Ohio’s appellate court addressed, as a matter of first impression, Ohio’s standard
for determining whether an oil and gas lease is producing in paying quantities;

- Ohio’s appellate court also ruled that landmen in Ohio were required to obtain real
estate broker’s licenses in order to be entitled to compensation for brokering deals
with landowners on behalf of oil and gas companies;

- Contrasting cases in Oklahoma where Oklahoma’s Court of Appeals reversed a
district court order certifying a hybrid class comprised of approximately 48 legal
issues, concluding that the requirements for class certification were not met, while
the Western District Court of Oklahoma granted certification of a limited class
despite the variety of royalty provisions presented in the case;

- Afederal court in Oklahoma dismissed a lawsuit by Sierra Club against several oil
and gas companies under the Burford abstention doctrine and primary jurisdiction
doctrine where plaintiffs sought declaratory and injunctive relief under the citizen
suit provision of the Solid Waste Disposal Act, amended as the RCRA, alleging
deep injection of liquid waste from oil and gas production has contributed, and
continues to contribute, to an increase in earthquakes throughout the State of
Oklahoma;

- The Pennsylvania Supreme Court issued a landmark decision holding that the
Environmental Rights Amendment to the Pennsylvania Constitution created a trust
in which proceeds that the Commonwealth generates by selling its oil and gas
reserves remain in the corpus of the trust and are to be used for conservation and
maintenance purposes and not diverted to other programs;

- A case in Texas highlighted the potential pitfall of a vaguely worded reservation,
which read as “the 160 acre proration unit surrounding said well,” when it held the
reservation void, stating that merely identifying the property as some specific
guantum of acreage surrounding a well does not meet the demands of the statute of
frauds;

- In Wyoming v. Zinke, the district court set aside the BLM’s March 2015 hydraulic
fracturing regulation and the Tenth Circuit dismissed the appeal as prudentially
unripe after the BLM asked the court to hold the case in abeyance based on 2017
Executive Orders.

K. Public Land and Resources

The year 2017 saw the nullification of BLM’s recently-promulgated land use
planning rule, and the Trump Administration’s reduction in size of the Bear’s Ears and
Grand Staircase-Escalante National Monuments. On December 12, 2016, the BLM issued
the final Planning 2.0 rule. However, through the Congressional Review Act, Congress
passed and President Trump signed a joint resolution disapproving the final Planning 2.0
rule, and declaring the rule to have no force or effect.

On April 26, 2017, President Trump issued an executive order for Interior Secretary
Zinke, among other things, to review all Antiquities Act designations made since January
1, 1996, where the designation covers more than 100,000 acres, and to make
recommendations regarding those designations. Secretary Zinke provided a draft report
indicating review of eight national monuments including Grand Staircase-Escalante and
Bears Ears. On December 4, 2017, President Trump issued two proclamations: one
reducing Bears Ears by approximately 1.15 million acres and the other reducing Grand
Staircase-Escalante by approximately 860,000 acres, and identifying the remaining
monument as three separate units (to be known as Grand Staircase, Kaiparowits, and
Escalante Canyons). Legal challenges were filed.
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Two environmental groups challenged BLM’s approval of four Wyoming Powder
River Basin coal mining leases issued pursuant to BLM’s authority under FLPMA and the
Mineral Leasing Act. BLM prepared an environmental impact statement on the leases
following NEPA regulations and took into consideration carbon dioxide emissions and
impacts on climate change. However, the Tenth Circuit Court of Appeals agreed with the
environmental groups holding the BLM’s environmental impact statement (EIS) and
resulting records of decision (RODs) were arbitrary and capricious. The court remanded
the matter with instructions to require BLM to revise its EIS and RODs; the court did not,
however, vacate the resulting leases.

The Federal Claims Court held that the U.S. Fish and Wildlife service had taken
actions that amounted to a taking under the U.S. Constitution. The court found that a cattle
grazing association had established ownership of water rights prior to the creation of a
national forest and had shown beneficial use of the water. The U.S. Fish and Wildlife had
fenced off bodies of water in an effort to protect the habitat of the Sacramento Mountains
Thistle after it was proposed to be designated as threatened under the Endangered Species
Act. The court held that the actions by U.S. Fish and Wildlife effected a taking of the cattle
grazer’s right to beneficial use of stock water since it denied all access to a property interest.

Finally, the Committee provides an update on a case involving R.S. 2477 roads and
transfer of property from public to private ownership; a report on a case involving the
federal Quiet Title Act and its 12-year statute of limitations; and a challenge to a BLM
proposal to remove wild horses in an overpopulation situation from a range in Utah’s Cedar
Creek mountains.

L. Renewable, Alternative, and Distributed Energy Resources

In 2017, multiple state public utility commissions reduced avoided cost calculations
and/or contract lengths for Public Utility Regulatory Policy Act (PURPA) qualifying
facilities. PURPA requires electric utilities to purchase energy and capacity from
qualifying renewable energy facilities (“QFs”), and the rates are based on the utility’s
avoided costs. The Michigan Public Service Commission (MPSC) laid out the framework
for its new PURPA policy that is anticipated to spur new development of solar energy
facilities. The Montana Public Service Commission (PSC) cut avoid cost rates for solar
projects up to three MW by 40% and reduced contract lengths from twenty-five years to
five years, but subsequent action by the PSC spawned a lawsuit by solar advocates. The
North Carolina Public Utilities Commission (PUC) ordered utilities to recalculate avoided
costs rates paid to PURPA qualifying facilities after passage of HB 589, which lowered the
eligibility for standard offer contracts under PURPA.

The RADER committee also provides an update on the total electric power
consumed reporting that in October 2017, 296,077 million kilowatt hours (Kwh) was
consumed, a 0.2% drop from the 296,681 million Kwh consumed in October 2016. The
source of the energy consumption for the month of October 2017 when compared to
October 2016 increased 21.9% from wind and 50.5% from solar Thermal and Photovoltaic.
Additionally, the first offshore wind farm in the United States, off Block Island, Rhode
Island, officially began generating electricity in December 2016. The Committee also notes
that the Federal Housing Authority announced it would no longer allow Property Assessed
Clean Energy (PACE) programs for its properties based on consumer protection concerns.
PACE is a means of financing energy savings infrastructure investment.

One of several committees to offer updates on the Paris Climate Agreement and the
EPA’s Clean Power Plan, the RADER Committee highlights that soon after President
Trump’s announcement to opt out of the Paris Agreement, fourteen U.S. states declared
that they would meet or exceed the Paris accord climate change goals. Additionally, the
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EPA updated its publication entitled “Smart Growth Fixes for Climate Adaptation and
Resilience: Changing Land Use and Building Codes and Policies to Prepare for Climate
Change.” This publication provides policy discussions and recommendations on local
government smart growth strategies, increased precipitation and flood potential and
management strategies, green building and energy efficiency measures, water
conservation, and wildfire management and control.

There were also several interesting articles on topics related to the Paris Agreement
and Clean Power Plan including an article that opines that the Trump Administration’s
efforts to end the “war on coal” “may actually result in a less effective, or at least slower,
implementation process.” Another article opines that the Renewal Fuel Standards (RFS)
program will continue to incentivize private efforts to reduce greenhouse gas emissions
and, as a result, federal prosecution of renewable fuels fraud cases will continue. A series
of articles in 2017 showed support for a carbon tax so that the market, not politicians, would
determine which strategies or technologies are best. Finally, the Committee highlights an
article discussing the Sierra Club v. FERC decision where the D.C. Circuit agreed that
downstream GHG impacts were “reasonably foreseeable” and, therefore, should have been
considered by the Federal Energy Regulatory Commission (FERC) when completing its
EIS for a natural gas pipeline.

M. Water Resources

Like the Oil and Gas Committee, the Water Resources Committee reports
developments on a state by state basis. Here are some noteworthy highlights:

- The United States and Mexico agreed to update and extend a 2012 2012 agreement
regarding conservation and allocation of Colorado River water;

- The First Circuit Court of Appeals ruled in favor of the State of Maine in Penobscot
Nation v. Mills, finding that the tribe had authority only over the reserved lands on
the river and not over the water itself, based on the “plain meaning” of the Maine
Implementing Act;

- In what is believed to be the first case in which an appellate court has found that
the issuance of a Supplemental EIS and Record of Decision constituted changed
circumstances worthy of reconsidering the scope of an injunction, the D.C. Circuit
Court of Appeals overturned the district court and remanded with instructions to
modify an injunction in a case concerning a project to transfer water between river
basins for the Northwest Area Water Supply;

- The Montana Supreme Court ruled that a ranch owned Walton rights under the
Crow Tribal Compact after a conveyance of fee lands from a tribal member to the
ranch;

- Nevada passed a law that exempts from permit requirements the “de minimus
collection of precipitation from the rooftop of a single-family dwelling for
nonpotable domestic use or, under certain circumstances, in a guzzler to provide
water to wildlife”;

- The State of Oklahoma and the Chickasaw Nation and Choctaw Nation of
Oklahoma reached a settlement agreement to allow Oklahoma City to access water
from Sardis Lake and the Kiamichi River;

- In South Dakota, a new law includes a provision that makes all nonmeandered
waters overlying private property open for recreation unless the landowner marks
the area as closed; entrance upon the private property or a closed section of water
without landowner permission constitutes a criminal trespass;
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- The surface water rights adjudication in the Yakima River basin marked its 40th
year with a Proposed Final Decree to bring the proceeding to conclusion in 2018;

- Nestlé Waters North America submitted a permit application to the Michigan
Department of Environmental Quality seeking to increase their pumping for bottled
water operations in Michigan to 400 gallons per minute.

IVV. CROSS PRACTICE COMMITTEES

A. Alternative Dispute Resolution

Alternative dispute resolution (ADR) played a key role in resolving a variety of
environmental disputes in 2017. In a Texas case, the Texas Supreme Court rejected an
argument that an arbitration panel exceeded its authority by awarding damages not
permitted under Texas law. The court found that the arbitration clause gave the arbitrators
broad authority to determine the scope of the arbitration clause, what damages Texas law
allows, and authority to determine the amount of those damages. In Kansas, the Court of
Appeals heard an appeal about the scope of a pipeline easement as part of a mediated
agreement when the oil and gas company sought to install additional pipelines in the
easement. The Court of Appeals affirmed the district court’s ruling that the easement was
enforceable and precluded additional pipelines.

The Committee provided some examples of how ADR and settlement continue to
play a role in resolving environmental law disputes. These include a settlement between
the U.S. EPA, the State of Colorado, and PDC Energy, Inc. addressing oil and gas tank
batteries that leaked volatile, smog-causing compounds into the air. Also, the EPA settled
a lawsuit brought by a mining company seeking to develop the proposed Pebble mine near
Alaska’s Bristol Bay after the EPA effectively vetoed the project before any permit
applications were filed. The settlement requires the EPA to withdraw the proposed permit
determination.

Settlements involving Indian tribes require Congressional approval. Senator Jerry
Moran (R-KS) introduced the Kickapoo Tribe in Kansas Water Rights Settlement
Agreement Act to authorize a settlement the Tribe and the State of Kansas that would
confirm the Tribe’s consumptive right of up to 4,705 acre-feet of water annually for any
purpose. Additionally, the U.S. District Court for the District of Columbia gave claimants
until November 27, 2017 to file claims as part of the Cobell v. Salazar settlement. The $3.4
billion settlement, reached in 2009, resolved a class action lawsuit against the United States
for federal mismanagement of Indian trust funds.

Two notable water settlements from 2017: in Hawaii, the State Water Commission
approved a mediated settlement in April to restore continuous flows in the Waimea River
and provide for a possible renewable energy project, farming, and Hawaiian homesteading;
and, Environment America and the Sierra Club announced a settlement with Pilgrim’s
Pride, the world’s second-largest chicken producer, over alleged violations of the Clean
Water Act in Florida’s Suwanee River.

In October, EPA Administrator Scott Pruitt issued a directive intended to end the
so-called practice of “sue and settle,” in which federal agencies settle environmental
disputes and then use the settlements as the basis for new regulations or other action.
Settlements have been a driving force behind some recent and controversial EPA
regulations, particularly CAA regulations such as former President Obama’s Clean Power
Plan. Environmental groups, however, have largely condemned the directive as hindering
their right to compel EPA to fulfill its statutory obligations. Attorney General Jeff Sessions
also issued a memorandum prohibiting federal attorneys from negotiating criminal and
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civil settlements that require companies to donate to nongovernmental or other third
parties.

B. Climate Change, Sustainable Development, and Ecosystems

The Climate Change, Sustainable Development, and Ecosystems Committee

(CCSDE) is a cross-practice committee focusing on the law and policies related to climate
change, sustainable development, and ecosystems.
2017 represented a marked change in federal policies from the prior eight years with the
inauguration of President Trump, engendering reaction from a range of stakeholders,
including state and local governments. The following are highlights of the year, and these
and other important developments are explained in detail in the committee’s chapter of this
year in review.

In June 2017, President Trump announced his intent to withdraw the United States
from the Paris Agreement, leaving the U.S. as the sole party to the United Nations
Framework Convention on Climate Change (UNFCCC) to choose not to abide by the
landmark climate change accord. Trudging on, Parties met in Bonn, Germany at the
Twenty-Third Session of the Conference of the Parties (COP23) to the UNFCCC, where
discussions focused on developing a rulebook for implementing the Paris Agreement to be
completed by COP24 in Katowice, Poland in December 2018. Several countries (Chile,
Colombia) and Alberta, Canada began implementing carbon taxes this year and Ontario,
Canada opened an emissions trading scheme, which will be linked with California and
Queébec.

Although the U.S. plans to exit the Paris Agreement, in December 2017, the Trump
Administration announced its support, pending Senate ratification, for the Kigali
Amendment to the Montreal Protocol. The Amendment adds hydrofluorocarbons (HFCs)
to the list of controlled substances and establishes a legally binding freeze and gradual
phase-down plan for nearly all countries to reduce their HFC consumption to 15-20 percent
of baseline levels by mid-century. The Kigali Amendment is focused on the global
warming potential of HFCs, rather than just the depletion of the ozone layer.

Complicating domestic compliance, a prior Obama-era effort that could potentially

implement the Kigali Amendment was struck down by the D.C. Circuit. The court
invalidated a 2016 EPA regulation requiring substitutes of safe alternatives under Title VI
of the CAA that was based on the alternatives’ global warming potential, opining that
regulation of global warming under Title VI was not permissible.
On the domestic front, President Trump issued several Executive Orders (EOs) that impact
climate change regulations issued by the Obama Administration. The EOs included
directives to review and, if appropriate, replace or repeal regulations that address climate
change, such as the Clean Power Plan (CPP).

The D.C. Circuit granted EPA’s motion, over vehement opposition, to place the
challenges to the CPP in abeyance while EPA considers what to do next on this regulation.
On this front, EPA issued an advance notice of proposed rulemaking (ANPR) seeking
comment on whether and how to replace the CPP if it is repealed.

As to regulation of methane from the oil and gas industry, EPA withdrew the information
collection request (ICR) that was issued by the prior administration to oil and gas
companies to gather data to issue an existing source methane standard for the sector
pursuant to CAA Section 111(d). For the already promulgated standard, EPA issued a 3-
month stay of the New Source Performance Standards (NSPS) for methane emissions from
the oil and natural gas sector (referred to as Quad Oa). The D.C. Circuit vacated that stay.
EPA then proposed an additional 3-month and 2-year stay of Quad Oa requirements, the
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most significant aspect being extensive leak detection and repair obligations, which were
not yet finalized at the end of the year.

The D.C. Circuit granted EPA’s motion to hold in abeyance the challenges to its
2016 final endangerment finding for GHG emissions from certain classes of engines used
in aircraft contribute under CAA Section 231(a) and the challenges to the Phase 2 GHG
emissions standards and fuel efficiency standards for Medium-and-Heavy-Duty Engines
and Vehicles.

The Trump administration also targeted fuel economy standards. EPA and the
National Highway Transportation Safety Administration (NHTSA) announced the
administration’s intent to revisit the EPA January 12, 2017 conclusion of the Midterm
Evaluation of the GHG standards established for MY 2022-2025 light duty vehicles, which
were issued in a 2012 final rule establishing national GHG emissions standards under the
CAA and Corporate Average Fuel Economy (CAFE) standards for model years (MY)
2017-2025 light-duty vehicles.

Local governments and states have taken steps to address climate change — both in
the courts and through regulatory action. Local governments filed lawsuits primarily
against oil companies asserting nuisance claims for climate change-related injuries to their
communities. These landmark cases raise important jurisdictional issues that will be
addressed in the coming year.

In response to the intended Paris Agreement withdrawal and other federal actions
revising, reversing, or reviewing the prior administration’s climate regulations, several
regional, state, local, and private actors increased their commitments to address climate
change, including the formation of several new coalitions and alliances. Among these,
fourteen governors formed the U.S. Climate Alliance, declaring an intent to honor the U.S.
Paris Agreement commitments.

Member states of the Regional Greenhouse Gas Initiative (RGGI) agreed on a plan
to extend the cap-and-trade program through 2030, setting the GHG emissions cap on the
region’s power sector at 65 percent below 2009 levels by 2030. Similarly, California
adopted AB 398 to extend California’s cap-and-trade program through 2030. Virginia
announced its plans to regulate CO. from its power plants and intent to join RGGI.
Meanwhile, Massachusetts adopted a suite of climate regulations, including carbon and
clean energy standards for power plants, while Maryland increased its renewable portfolio
standard.

Trump administration executive actions reversed many of President Obama’s
policies to promote climate adaptation and resilience at federal, state, and local levels.
President Trump’s EO 13783, “Promoting Energy Independence and Economic Growth,”
revoked or rescinded several key directives and documents guiding the integration of
climate change resilience into federal agencies’ decision-making processes. It also
rescinded the Obama administration’s President’s Climate Action Plan and revoked EO
13653, “Preparing the United State for the Impacts of Climate Change.” Notwithstanding
these federal actions, a wide variety of states and localities from across the political
spectrum continue to incorporate such adaptation and resilience considerations into
planning decisions, including the creation of new state-level executive positions and inter-
agency commissions to help prepare for climate change.

While the Trump Administration has revisited many of the Obama Administration
programs on climate change, it did not rescind EO 13693, an order that directs agencies to
set energy and resource targets for the next decade. Nevertheless, the administration’s 2018
EPA budget recommended terminating select sustainability programs such as pollution
prevention and volunteer climate programs like Energy Star. These recommendations were
rejected by the House of Representatives. Sustainability efforts continue at the state level
with 32 states having adopted legislation authorizing “benefit” corporations,” which allows
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companies to go beyond the fiduciary duty of maximizing stockholder value to address
social, environmental and employee benefit.

Global ecosystem conservation was largely enhanced in 2017. Pacific nations led
the way, helping to raise the share of oceans covered by protected areas to nearly seven
percent. Most notably, the Cook Islands approved legislation creating Marae Moana, the
world’s largest marine park (about the size of Mexico), covering the entirety of the
country’s Exclusive Economic Zone (EEZ). Likewise, Chile created three new marine
protected areas and expanded others, bringing 46 percent of their EEZ under protection.
China made great strides in implementing its national park system. Leaders announced
China’s plan for the national park system, guiding large ecosystem conservation measures
at both the national, provincial, and regional levels. This year, China created the Great
Panda National Park (three times larger than Yellowstone) and a national park in the
northeast (60 percent larger than Yellowstone) that will serve as habitat for critically
endangered big cats.

Despite the year’s progress, actions by Australia and the U.S. have caused alarm

among conservationists by establishing precedent for scaling back both the scope and
coverage of protected areas. In July, Australia announced plans to dramatically scale back
protections for a network of 42 marine reserves. In April, President Trump directed
Department of Interior (DOI) Secretary Ryan Zinke to review prior national monument
designations and expansions for compliance with the Antiquities Act of 1906. Trump
directed a similar review of marine monuments and sanctuaries by the Secretary of
Commerce. Based on Secretary Zinke’s recommendation, on December 4, 2017, President
Trump “modified and reduced” the 1996 proclamation creating the Grand Staircase-
Escalante National Monument, replacing the monument with three smaller monuments that
together encompass about half of the land protected in 1996. Similarly, President Trump
“modified and reduced” the Bears Ears National Monument which had been set aside by
President Obama less than a year earlier, removing approximately 85 percent of the land
from the monument and replacing it with two smaller monuments.
President Trump also issued EO 13795, opening up millions of acres of federal waters in
the Arctic and Atlantic Oceans for oil and gas leasing, reversing President Obama’s prior
orders under the Outer Continental Shelf Lands Act banning such activity. On land,
Congress opened up Alaska’s ANWR to oil drilling, as part of the tax reform legislation
passed in December 2017.

C. Constitutional Law

The Committee highlights cases at the intersection of constitutional law and
environmental, energy, and natural resources law occurred in the areas of standing, the
Commerce Clause, preemption, takings, due process, the First Amendment, and the
Eleventh Amendment.

In Town of Chester, intervenors argued that, although they must of course meet the
requirements of Federal Rule of Civil Procedure 24 for intervention, it would be inefficient
and serve no purpose to also impose standing requirements on them when the original
plaintiffs clearly have standing. The Court rejected this argument and held that intervenors
must demonstrate standing anytime they seek relief that is different from the relief plaintiffs
seek.

The Committee discusses several cases involving the dormant Commerce Clause.
A few involved city ordinances relating to pet stores. In a case involving the
extraterritoriality prong of the dormant Commerce Clause, the Seventh Circuit Court of
Appeals struck down an Indiana state law that that placed specific requirements on the
manufacturing process of e-liquids used in e-cigarettes and e-devices sold within Indiana’s
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borders. The court held that Indiana failed to justify imposing extraterritorial requirements
on out-of-state manufacturers and as such was in violation of the extraterritoriality prong
of the dormant Commerce Clause.

The Committee highlights numerous preemption cases. The circuit courts of
appeals focused on whether federal energy laws preempted state efforts to foster renewable
energy sources and other preemption claims. Several district court opinions analyzed
claims of federal conflict preemption of state laws under the Federal Energy Act or state
tort claims that clashed with the CERCLA.

D. International Environmental and Resources Law

At the Twenty-Third Session of the Conference of the Parties (COP) to the United
Nations Framework Convention on Climate Change (UNFCCC), discussions focused on
implementation of the Paris Agreement. The U.S. is the only Party that has indicated it will
not abide by the Paris Agreement. In 2018, a facilitative dialogue (the “Talanoa dialogue”)
will be held “to take stock of the collective efforts of Parties” to achieve the Paris
Agreement and “inform the preparation of [their] nationally determined contributions.”
Several significant climate financing initiatives were announced, including a partnership
between UN Environment and BNP Paribas that aims to fund $10 billion worth of
sustainable projects in developing countries by 2025, an EU commitment to invest €9
billion in sustainable cities, energy, and agriculture by 2020, and a commitment by French
insurance company AXA to invest €12 billion in sustainable projects by 2020.

After the Twenty-Eighth Meeting of the Parties (MOP28) to the Montreal Protocol
on Substances that Deplete the Ozone Layer (Montreal Protocol), the Kigali Amendment
to the Protocol had been ratified by twenty-three parties the threshold number required for
the treaty to enter into force. The Amendment adds hydrofluorocarbons (HFCs) to the list
of substances controlled under the Montreal Protocol and establishes a freeze and gradual
phase-down of HFC consumption.

Overall, 2017 represented a positive year for protected area conservation around
the world. Many nations strengthened domestic efforts to conserve existing or establish
new protected areas in line with UN Sustainable Development Goal (SDG) 14 (conserve
and sustainably use the oceans, seas and marine resources for sustainable development)
and the Convention on Biological Diversity’s Aichi Target 11, which seeks to conserve
17% of terrestrial and inland water and 10% of coastal and marine areas as effectively
managed protected areas by 2020. Global marine conservation also made significant strides
this year. Over 80 countries and 1,000 participants affirmed their commitment to meet
SDG14, establish well-managed Marine Protected Areas (MPAS) inside and outside
national jurisdictions, and integrate local and indigenous communities into management
approaches. Several other MPAs were announced at the UN Oceans Conference (New
York, June 2017) and Our Oceans Conference (Malta, October 2017).

China continued to make good on Xi Jinping’s goal to create a national park system.
In September 2017, China released its plan for the national park system, setting forth the
top-down design of its national park system, which will follow the principle of “ecological
protection first” to conserve its large ecosystems.

In a reversal from last year, the U.S. President changed the Arctic energy policy
approach by revoking conservation protections for the Bering Sea and Bering Strait and
calling for reconsideration of the ban on offshore drilling in the Arctic and of proposed
offshore air quality regulations. The U.S. Government also released a Draft Environmental
Impact Statement for a second project in the Beaufort Sea; if that project is approved, it
could become the first-ever production facility completely in federal Arctic waters.
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The thirteenth meeting of the Conference of the Parties (COP13) for the Basel
Convention on the Transboundary Movements of Hazardous Wastes and Their Disposal
(Convention). In furtherance of efforts to improve the effectiveness of the Convention, the
Parties adopted practical manuals prepared by the expert working group for the promotion
of the environmentally sound management (ESM) of wastes, as well as general, non-
binding technical guidelines for ESM of wastes consisting of or contaminated with
persistent organic pollutants (POPs).

The Minamata Convention on Mercury entered into force on August 16, 2017, with
ratification by over 50 Parties. The first meeting of the Conference of the Parties to the
Minamata Convention (COP1) convened in Geneva, Switzerland in September.

On September 8, 2017, the Ballast Water Management Convention was
implemented. The Convention seeks to halt the spread of potentially invasive aquatic
species in ships’ ballast water. U.S. Secretary of State, Rex Tillerson, signed an
environmental agreement among eight nations adopting the first Arctic Invasive Alien
Species (ARIAS) strategy and action plan. The purpose behind adopting ARIAS is to
encourage prevention, keeping invasive alien species from entering the Arctic.

In February 2017, the U.S., in cooperation with the International Consortium to
Combat Wildlife Crime, joined enforcement agencies from more than 40 countries in
Operation Thunderbird. The 3-week international enforcement operation resulted in the
identification of nearly 900 suspects and 1,300 seizures of illicit products worth an
estimated USD 5.1 million. Yet, the Trump Administration published new guidelines and
began allowing the import of lion trophies from Zimbabwe and Zambia, with imports from
Tanzania, Mozambique, and Namibia still under review and announced it was lifting
restrictions on the import of elephant trophies from Zimbabwe and Zambia.

On April 25, 2017, the latest dispute between the United States and Mexico (US -
Tuna I1) over the importation of yellowfin tuna was decided by arbitration at the World
Trade Organization. Mexico stated that even though its fishing practices adhered to
international standards, it was still refused the dolphin-safe label. The WTO arbitrator
found in favor of Mexico but determined the loss to be $163 million per year, far under
Mexico’s claimed losses. This decision allows Mexico to recover $163 million annually
from the U.S. in retaliatory measures such as suspending concessions and other obligations.

On May 18, 2017, the Trump administration informed Congress that the President
intended to commence negotiations with Canada and Mexico on the North American Free
Trade Agreement “to support higher-paying jobs in the United States and to grow the U.S.
economy by improving U.S. opportunities under NAFTA.”

The Committee discusses several climate change related litigations: one where a
Peruvian farmer and mountain guide sued a German electric utility as having caused
climate change, which is causing the glacial lake in Lliuya’s area to grow and flood nearby
lands; one where twenty-one young plaintiffs ages 8 to 19 sued the U.S. Government
alleging that, in allowing excessive amounts of greenhouse gases to be emitted in the U.S.,
the government violated their generation’s constitutional rights to life, liberty, and
property, and breached its duty to protect public resources; a nine-year-old from India, filed
a petition with the National Green Tribunal of India arguing that pursuant to the Public
Trust Doctrine India is required to take action to mitigate the effects of climate change;
and, environmental groups and Filipino citizens filed a petition with the Philippine
Commission on Human Rights, requesting that the commission investigate 50 “Carbon
Majors,” defined as producers of crude oil, natural gas, coal, and cement that are allegedly
responsible for the majority of global carbon dioxide and methane emissions since the onset
of the industrial revolution.
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E. Science and Technology

The Science and Technology Committee evaluates scientific and technological
issues and trends in litigation, federal and state regulatory regimes, and legislative
developments in practice areas across the spectrum of environmental, energy, and natural
resources law. This year’s annual report covers two topics in which there were
developments in 2016. Part | provides a summary of the EPA updates to and progress
relating to the TSCA. Part Il discusses current climate change science and litigation
concerning the same.

EPA Administrator Scott Pruitt grabbed national headlines by suggesting a formal
debate over the science supporting the role of humans in changing global climate. Pruitt
discussed the possibility of a scientific debate in the course of a press interview to Reuters
in July 2017. The debate concept apparently adopted the red team/blue team model of the
U.S. military used to assess operational vulnerabilities and question underlying
assumptions. However, by the end of the year, the debate proposal was deferred. Although
a formal explanation was not given for this decision to proceed in a glacial manner, news
sources reported that there were still many “issues” to be resolved about such a debate.

The EPA began implementing key provisions of the Frank R. Lautenberg Chemical
Safety for the 21st Century Act (“Lautenberg Act”), which amended the TSCA. One
provision addresses the need to address thousands of chemicals grandfathered under the
original Act that never underwent any TSCA review. The Lautenberg Act establishes a
two-step process for prioritizing and then evaluating existing chemicals. The EPA
published the Inventory Reset Rule, which contains retrospective reporting requirements
and prospective reporting requirements for chemical manufacturers and processors. It also
governs how claims of confidential business information (“CBI") are handled. The EPA
also published its Prioritization Rule for classifying active chemical substances as high-
priority or low-priority and the Risk Evaluation Rule, which establishes the process for
determining whether a chemical “presents an unreasonable risk of injury to health or the
environment, without consideration of costs or other non-risk factors, including an
unreasonable risk to a potentially exposed or susceptible subpopulation identified as
relevant to the risk evaluation by the Administrator under the conditions of use.” Several
lawsuits were filed by environmental groups challenging each of the three framework rules
published by the EPA.

F. Ethics and the Profession

This chapter reports on activities of the American Bar Association’s Standing
Committee on Ethics and Professional Responsibility, state bar association and other
disciplinary boards, and emerging issues relevant to the intersection of legal ethics and
environmental law. The rules of ethics apply to all lawyers, including lawyers who practice
in the areas of environment, energy, and resources, and all lawyers should be aware of and
maintain compliance with the rules of their jurisdictions. The potential risks to public
health and safety from violations of environmental law makes the stakes high for
environmental lawyers concerned about ethics rules.

The ABA’s Standing Committee on Ethics and Professional Responsibility
released a Working Draft of proposed amendments to the Model Rules of Professional
Conduct concerning lawyer advertising.

The ABA’s Standing Committee on Ethics and Professional Responsibility
(“Standing Committee”) released three ethics opinions in 2017. One (Formal Opinion 478)
concerns independent factual research by judges using the Internet and is not addressed
here. The other two are summarized by the Committee. Formal Opinion 477 determines



that lawyers may (and indeed likely must) continue to use computer-based technology to
store client information and communicate with clients, but while doing so, lawyers must
“exercise reasonable efforts” to protect the information and communications. The Formal
Opinion concludes with the caution that under Model Rule 1.4, the duty to communicate
may require the lawyer to specifically communicate with the client about the risks of email
when highly sensitive confidential client communications are involved, and confirms that
clients may require communication methods with security protections either more or less
stringent than those normally used by the lawyer.

Formal Opinion 479 gives guidance about the “generally known” standard, and
explains that it does not equate to “publicly available,” on the “public record,” as a “matter
of public record,” or “available to be known if members of the general public choose to
look where the information is to be found.”

The Committee also reports on some developments in the courts. These cases
demonstrate the wisdom in disclosing co-counsel representation or fee-sharing
arrangements to clients or the court and the scope of Model Rule 4.4 and inadvertent
delivery of documents or information relating to the representation of a client.
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Chapter 1 « AGRICULTURAL MANAGEMENT
2017 Annual Report!

I. THE FARM BILL

The current Farm Bill (Agricultural Act of 2014) expires on September 30, 2018.
The committees responsible for drafting the next iteration of the Farm Bill started work on
the massive piece of legislation at the end of 2017. Both the House and Senate Agriculture
Committees are trying to jumpstart discussions in hopes of rolling out the 2018 Farm Bill
on time.? But with tax reform taking center stage in Congress, the possibility of an early
start on the 2018 Farm Bill is looking grim.

President Trump’s initial 2018 budget proposal, which included a $230 billion
reduction to various programs under the Bill over the next ten years, provided little hope
for positive change in the 2018 Farm Bill.® By way of comparison, the 2014 Bill directed
cuts of approximately $23 billion over 10 years to various programs.* Farm groups were
granted a reprieve when the Senate budget resolution, adopted by the House on October
26, 2017, contained no funding cuts to Farm Bill programs.® But Congress’ budget
blueprint did not authorize higher levels of funding, which program proponents
aggressively lobbied for in response to the 2014 Farm Bill funding decrease.

For some, the 2018 Farm Bill is an opportunity to push for large-scale
environmental change with many groups initiating campaigns to focus on sustainability
and conservation programs. Key proposals include emphasizing climate change adaptation
and mitigation in agriculture® and increasing funding for the Conservation Reserve
Program (CRP). Without additional funding, the CRP will need creative solutions to
restructure the program and allow for increased qualifying acreage.’

The ability of the House and Senate Agriculture Committees to advance discussions
in early 2018 will determine whether Congress can meet the September deadline. But one
thing is for sure: this next iteration of the Farm Bill comes at a time of uncertainty in the
farm economy fueled by low commodity prices, international trade concerns, and other
potential Trump Administration policy changes.

Contributors include: Krystal D. Williams, Associate, Pierce Atwood, LLP, Portland, ME;

Thomas P. Redick, Global Environmental Ethics Counsel, LLC, Clayton, MO; Corey

Brown, J.D., Domestic Policy Advisor, National Pork Producers Council, Washington,

D.C.; Rebecca Bratspies, J.D., Professor, CUNY School of Law, Long Island City, NY;

Rosemary E. Hambright, J.D., Public Utilities Commission of Texas, Austin, TX; Alan J.

Sachs, Principal, Beveridge & Diamond, P.C., Washington, D.C.; Luke A. Westerman,

Associate, Bryan Cave, LLP, St. Louis, MO.
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®An Agenda for the 2018 Farm Bill, NAT’L SUSTAINABLE AGRIC. COAL. (Oct. 2017).

"Tom Steever, More CRP Acres Possible in 2018 Farm Bill, BROWNFIELD (Dec. 4, 2017).
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Il. THE TRUMP ADMINISTRATION AND AGRICULTURAL TRADE

U.S. farmers struggled as net farm income decreased by more than $43 billion from
2013 to 2016.8 U.S. Department of Agriculture (USDA) Secretary Sonny Perdue and many
agricultural groups believe U.S. farm income woes may be solved by trade agreements®
and increasing exports.

A. Trans-Pacific Partnership (TPP)

Shortly after his inauguration, President Trump pulled the U.S. out of TPP
negotiations.'® The U.S. farm community was split on whether or not it was a beneficial
agreement for farmers. The American Farm Bureau Federation (AFBF) broadly supported
TPP, while community and environmental groups held strong reservations. !

The AFBF and the National Cattleman’s Beef Association (NCBA) estimated that
withdrawing from TPP would result in an annual loss of $4.4 billion to U.S. net farm
income, including a $400,000 daily drain on U.S. cattle ranchers.? The predicted losses
stem from the U.S.’s loss of benefits reserved for TPP-member countries. For example,
Canada conceded a 3.25% increase of foreign access to its dairy market to other TPP
members.*® In addition, TPP would have allowed for tightened control over intellectual
property rights in seeds and plant varieties, and TPP contains confidential business
information protections which arguably could have been utilized for expediting approvals
of biotechnology product imports.!* The remaining eleven TPP members decided to
continue to negotiate the trade deal without U.S. involvement and renamed it the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership.®

B. North American Free Trade Agreement (NAFTA)

Canada, Mexico, and the U.S. entered into NAFTA in 1994. NAFTA is credited
with opening robust markets for U.S. corn and beef in Mexico and Canada'® and

8Economic Research Service, Farm Income and Wealth Statistics, USDA (last visited Apr.
30, 2018).

%See USDA FOREIGN AGRICULTURAL SERVICE, International Agricultural Trade Report
(June 2016).

OPresidential Document, Withdrawal of the United States from the Trans-Pacific
Partnership Negotiations and Agreement, 82 Fed. Reg. 8497 (Jan. 25, 2017).

11See AM. FARM BUREAU FED’N, Comments Regarding the Effects of the Trans-Pacific
Partnership on the United States Agricultural Sector (2016); Letter from Citizens Trade
Campaign to Members of Congress (Jan. 7, 2017).

2AM. FARM BUREAU FED'N, Trans-Pacific Partnership (TPP) Agreement; NAT’L
CATTLEMEN’S BEEF Ass'N, Cattlemen Express Concerns with Trump Administration’s
Trade Action (Jan. 23, 2017).

13TPP, Appendix A Tariff Rate Quotas of Canada.

14See TPP, Arts. 16.2(8), 18.9(2), Annex 18-A(1). See also Karen Hansen-Kuhn, Trump
and Trade: The Perils for Agriculture, FOREIGN PoLICY IN Focus (Jan. 10, 2017).
Alexandra Stevenson & Motoko Rich, Trans-Pacific Trade Partners Are Moving on,
Without the U.S., N.Y. TIMES (Nov. 11, 2017).

18AG Industry Letter to Trump Highlights NAFTA Successes, NAT’L CORNGROWERS ASS’N
(Jan. 24, 2017); Ashley Davenport, What NAFTA Renegotiations Will Mean, AG WEB
(May 8, 2017).
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quadrupling U.S. agricultural exports to these countries from $8.9 billion in 1993 to more
than $38 billion in 2017.17 Yet, President Trump characterizes NAFTA as a “disaster” and
a “horrible deal for the United States.”*®

On May 18, 2017, U.S. Trade Representative (USTR) Lighthizer informed
Congress of President Trump’s intention to renegotiate NAFTA.'° According to
Lighthizer, the U.S.’s NAFTA-renegotiation agenda would include environmental and
resource concerns such as regulatory practices, sanitary and phytosanitary measures, and
environmental protection.?’ The announcement triggered a mandatory 90-day consultation
process designed to develop more clear negotiation goals and positions.?

During that time, the Trump Administration worked with Congress, reviewed
comments, and listened to testimony.?? The National Pork Producers Council and NCBA
commented they wanted no changes made to NAFTA provisions affecting pork, beef, and
cattle, but U.S. feed seeds exporters and dairy suppliers said they like to see lower
phytosanitary barriers into Mexico and changes to Canada’s dairy pricing practices.??

The USTR published its final negotiation agenda on July 17, 2017, and released
updated negotiating objectives in November 2017.2* There have been five rounds of
NAFTA re-negotiations and no final agreement has been reached. Observers have
identified two key points in the ongoing talks: (1) agricultural market access, which some
observers describe as “the area where U.S. negotiators often make incremental progress
from agreement to agreement”,? and (2) “the seasonality poison pill.”?® Also of note is the
continued and vocal opposition of the U.S. agricultural lobby against Trump’s apparent
willingness to terminate NAFTA, which Trump himself has called a negotiating tactic.?’
The eighth round of renegotiations is anticipated to take place in April in Washington, D.C.

7Statement by AFBF President Zippy Duvall Regarding the Importance of Trade to U.S.
Agriculture, AMERICAN FARM BUREAU FED’N (Jan. 23, 2017).

18See Trump calls NAFTA a ““disaster”’, 60 MINUTES (Sept. 25, 2015); WHITE HOUSE
OFFICE OF THE PRESS SECRETARY, Remarks by President Trump in Meeting with President
Macri of Argentina (Apr. 27, 2017).

19 etter from Robert Lighthizer, U.S. Trade Rep., to Sen. Chuck Schumer (May 18, 2017).
21,

ZBipartisan Congressional Trade Priorities and Accountability Act of 2015, 19 U.S.C.A.

§ 4205(a)(1) (2017).

220FFICE OF THE U.S. TRADE REP., North American Free Trade Agreement (NAFTA).
ZAshley Davenport, What NAFTA Renegotiations Will Mean, AG WEB (May 8, 2017).
20FFICE OF THE U.S. TRADE REP., SUMMARY OF OBJECTIVES FOR THE NAFTA
RENEGOTIATION (July 17, 2017); OFFICE OF THE U.S. TRADE REP., SUMMARY OF SPECIFIC
NEGOTIATING OBJECTIVES FOR THE INITIATION OF NAFTA NEGOTIATIONS (Nov. 2017).
ZChandri Navarro et al., NAFTA Negotiations: Where We Are, HOGAN LOVELLS (Dec.
14, 2017).
ZDaren Bakst, NAFTA Renegotiatons Should Not Harm Agriculture and Consumers with
the “Seasonality Poison Pill”, THE HERITAGE FOUND. (Nov. 9, 2017).
Z"\WHITE HOUSE OFFICE OF THE PRESS SECRETARY, supra note 18.
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I11. BIOTECHNOLOGY DEVELOPMENTS
A U.S. Regulatory Updates
1. Coordinated Framework for the Regulation of Biotechnology Updates

At the beginning of 2017, the Obama Administration released the final version of
its update to the Coordinated Framework for the Regulation of Biotechnology. This update
represented the first comprehensive overview of the federal regulatory landscape for
biotechnology products in 30 years.®® The update addressed genetic-editing tools,
(CRISPR-Cas9, TALEN etc.) that precisely alter the DNA of crops and animals.?®

2. APHIS Proposes -- And Later Withdraws -- Biotechnology Regulations

On January 19, 2017, USDA’s Animal and Plant Health Inspection Service
(USDA-APHIS) proposed the first comprehensive changes to its rules governing plant-
based biotechnology since first established in 1987. On November 6, 2017, the Trump
Administration announced the withdrawal of this proposal, stating that it will begin “a fresh
stakeholder engagement aimed at exploring alternative policy approaches.”3°

3. USDA Prepares Labeling Requirements for Bioengineered Foods

The 2016 National Bioengineered Food Disclosure Law requires USDA to develop
proposed regulations establishing mandatory labeling requirements for “bioengineered
foods.” Over the summer, USDA requested public input about aspects of the new
regulations, which the Agency must issue by July 2018.3!

4, FDA Issues Guidance on Biotechnology and Mosquito-Related Products

On October 4, 2017, the U.S. Food and Drug Administration (FDA) issued final
guidance clarifying the U.S. Environmental Protection Agency (EPA) authority to regulate
mosquito-related products intended to control mosquito populations.®? A draft version of
this guidance had been distributed for public comment on January 18, 2017.

B. Gene-Edited Agricultural Products in Regulatory Limbo
Gene editing is a group of technologies that has revolutionized the world of genetic

engineering. Gene editing — also referred to as CRISPR-Cas9 — allows scientists to add or
delete a genetic trait with far more precision and ease than previous genetic engineering

ZB\WHITE HOUSE, MODERNIZING THE REGULATORY SYSTEM FOR BIOTECHNOLOGY
PRODUCTS: FINAL VERSION OF THE 2017 UPDATE TO THE COORDINATED FRAMEWORK FOR
THE REGULATION OF BIOTECHNOLOGY (Jan. 4, 2017).
2Philip Brasher, FDA, EPA Join USDA in Mulling Regulation of Gene Editing, AGRI-
PULSE (Sept. 21, 2016).
%Proposed Rule; Withdrawal, Importation, Interstate Movement, and Environmental
Release of Certain Genetically Engineered Organisms: Proposed Rule; Withdrawal, 82
Fed. Reg. 51,582 (Nov. 7, 2017).
3lUSDA, Proposed Rule Questions Under Consideration (last visited Apr. 30, 2018).
FEDA, CLARIFICATION OF FDA AND EPA JURISDICTION OVER MOSQUITO-RELATED
PRODUCTS, GUIDANCE FOR INDUSTRY #236 (Oct. 2017).
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techniques.® Unlike traditional genetic engineering methods, which have been
predominantly limited to crops, gene editing holds enormous potential for animal
agriculture as well.

Gene editing’s potential impact on agriculture may not be fully realized, however,
given its uncertain regulatory framework. On January 19, 2017 both the FDA and the
USDA issued proposed updated guidance on how each would regulate gene-edited
animals, animal products, plants, and crops.®* Together these actions propelled the
conversation on how gene-edited agricultural products should be regulated and whether the
U.S.’s existing framework remains adequate given continued genetic engineering
advancements.

The FDA'’s proposed guidance indicated its intent to regulate intentionally altered
genomic animal DNA, in both the founder animal and the entire subsequent lineage, as an
animal drug.® The FDA’s approach has received criticism, with some arguing that it is
expansive, unworkable, and ultimately a barrier to entry and innovation.® Conversely, and
arguably confusingly, USDA’s proposal®’ took a more measured approach. Instead of
requiring all gene-edited organisms to undergo a regulatory assessment before approval,
USDA proposed to proactively exclude certain gene-edited organisms from regulation.

In November 2017, the USDA announced that it was withdrawing its proposed
guidance,®® and although the FDA received hundreds of comments on its proposed
guidance this summer, the agency has yet to respond to those comments or finalize its
guidance.® Thus, those developing and investing in gene-edited animals and crops remain
in regulatory limbo, potentially leaving the technology’s revolutionary impact on
agriculture in jeopardy.

C. Litigation Expands Boundaries of Negligence

On June 23, 2017, a Kansas City jury found Syngenta negligent for $217.77 million
in damages for disrupting the export market for U.S. corn to China.*® Grower class action
suits claimed Syngenta failed to follow industry stewardship standards to keep Viptera corn
(which lacked China approval) out of the export distribution channel and falsely told
growers in 2010 that China would approve the trait in 2012. These cases sought over $6
billion in economic loss.

The following week, a state court in Ohio found that Syngenta’s duty should not
“extend to economic harm caused by the intended use of its products” because the

3BNAT. INST. HEALTH, What are Genome Editing and CRISPR-Cas9? (Jan. 16, 2018).

% Notice of availability, Regulation of Intentionally Altered Genomic DNA in Animals;
Draft Guidance for Industry; Availablitiy, 82 Fed. Reg. 6561 (Jan. 19, 2017); Proposed
Rule, Importation, Interstate Movement, and Environmental Release of Certain
Genetically Engineered Organisms, 82 Fed. Reg. 7008 (Jan. 19. 2017).

BFDA’s cited legal authority for Guidance 187 comes from the Federal Food, Drug, and
Cosmetic Act’s definition of animal drug. See 21 U.S.C. 8§ 321 (2017).

%Nick Stockton, The FDA Wants to Regulate Edited Animal Genes as Drugs, WIRED
(Jan. 24, 2017).

3782 Fed. Reg. 7008 at 7014.
382 Fed. Reg. 51,582.
3Guidance for Industry; Regulation of Genetically Engineered Animals Containing
Heritable rDNA Constructs; Availability”, Docket ID: FDA-2008-D-0394, Agency: Food
and Drug Admin, REGULATIONS.GOV (last visited Apr. 30, 2018).
“0In re: Syngenta Ag MIR162 Litigation, 249 F. Supp. 3d 1224 (D. Kan. 2017).
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“economic loss doctrine” barred recovery.*! In September 2017, Syngenta settled grower
class-action cases for up to $1.5 billion.*2 Other pending cases filed by grain traders Cargill
and ADM are reportedly not part of this settlement.

This case broadens the boundaries of tort law in agricultural biotechnology. For the
first time in the history of litigation over biotech crops, a claim for negligence hit it rich for
a crop that had full approval for marketing in the U.S. If Syngenta had a legal duty to seek
major market approval in a merely “foreseeable” market, then biotech seed companies face
difficult decisions ahead in determining what is “major” in the minds of future judges, not
the growers associations who have defined the duty for many years.

D. International Regulation of Agricultural Biotechnology

The number of nations and acres planted with biotech crops increased by 3% in
2016 after increasing 10% annually for the last twenty years.** Onerous regulatory
approval requirements for biotech crops (both planting and food-feed-processing import
approvals) continue to arise among the 171 nations that are parties to the 2003 Cartagena
Protocol on Biosafety (CPB).* The CPB next convenes this November in Sharm El-
Sheikh, Egypt for the Ninth Meeting of the Conference of the Parties to the Cartagena
Protocol on Biosafety (MOP 9). The CPB may use this meeting to approve pre-market
approval requirements for organisms made with new genetic-editing tools, or “synthetic
biology.”*®

IV. MERGERS AND ACQUISITIONS

In 2017, three mega-mergers between “Big Six” ag-biotech companies received
regulatory approvals in the U.S. and the E.U. Last May, after obtaining antitrust approval
on the condition that it divests parts of its existing pesticide and plant-growth regulator
business, the Chinese National Chemical Corporation completed its acquisition of
Switzerland-based Syngenta.*® A few months later, Dow and DuPont completed a “merger
of equals” after completing certain crop-protection and petrochemical divestments required
by regulators.*” Bayer’s merger with Monsanto is still under scrutiny but, assuming
approvals are forthcoming, will finalize this year.®

Citizen groups opposed all three mergers on environmental, food security and anti-
monopoly grounds. Even before these latest merger proposals, the agro-chemical market

*1Judgment Awarding Motion to Dismiss, Fostoria Ethanol, LLC vs. Syngenta Seeds, Inc.,
Case No. 15 CV 0323 (Ohio Ct. of Common Pleas June 28, 2017).

“2)ef Feeley & Margaret Fisk, Syngenta Agrees to Pay More Than $1.4 Billion in Corn
Accord, BLOOMBERG (Sept. 26, 2017).

BINT'L SERV. FOR THE ACQUISITION OF AGRI-BIOTECH APPLICATIONS, BRIEF 52 GLOBAL
STATUS OF COMMERCIALIZED BIOTECH/GM CROPS: 2016 (2016).

“4Cartagena Protocol on Biosafety Ratification List (Party No. 171, Kuwait, ratified on
Aug. 30, 2017) (last visited Apr. 30, 2018).

“How Are Governments Regulating CRISPR and New Breeding Technologies (NBTs)?,
GENETIC LITERACY PROJECT (last visited Apr. 30, 2018).

“51n the Matter of China Nat’l Chem. Corp., F.T.C. Docket No. C-4610, F.T.C. File No.
1610093 (June 13, 2017).

4’Revisiting Dow-DuPont Merger Motivation As Companies Win U.S. Anti-Trust Approval,
FORBES (June 23, 2017).

“8Angela Mueller, Antitrust review of Bayer/Monsanto Deal Goes In Depth, ST. Louls Bus.
J. (Nov. 30, 2017),
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was already astonishingly consolidated, with six global behemoths controlling the lion’s
share of the global agro-chemical and seed market and conducting more than two-thirds of
all private-sector agricultural research. The current mergers will further consolidate
intellectual property rights over traits, germplasm, breeding programs, technologies, and
crop-protection products.

Also in 2017, Smithfield Foods, continued to pursue its vertical integration strategy
by purchasing three Polish meat companies from the Pini Group.*® Grain handler AGI,
expanded its grip on grain-storage equipment with the purchase of Global Industries.>® A
series of lower-profile mergers consolidated Deere & Company (Deere) equipment
dealerships in the Northeast and Plains states.>*

Not all agricultural-sector merger attempts fared as well. Deere’s deal to purchase
Monsanto’s Precision Planting unit foundered on Department of Justice anti-trust
pressures.® Deere then inked a deal to acquire Blue River Technology, a leader in the use
of machine learning and GPS technology in farming and proposed a strategic alliance with
Kramer-Werke GmbH. %3

“%0scar  Rousseau, Smithfield  Acquires  Three Polish Meat Companies,
GLOBALMEATNEWS.cOM (May 31, 2017).

Holly Demaree, AGI acquires Global Industries, WORLD-GRAIN.CoM (Apr. 5, 2017).
SIAtlantic  Tractor Deal Heralds More Deere Dealership Consolidation, AM.
AGRICULTURIST (Mar. 7, 2017).

S2Catherine Shu, After Scrapping Monsanto deal, Deere Agrees to Buy Precision Farming
Startup Blue River for $305M, TeCH CRUNCH (Sept. 6, 2017).

3.

7


https://www.globalmeatnews.com/Article/2017/06/01/Smithfield-acquires-three-Polish-meat-companies
http://www.world-grain.com/articles/news_home/World_Grain_News/2017/04/AGI_acquires_Global_Industries.aspx?ID=%7BA51EBABD-2F56-4EED-8490-4C717A53EC2D%7D&cck=1
http://www.americanagriculturist.com/equipment/atlantic-tractor-deal-heralds-more-deere-dealership-consolidation
https://techcrunch.com/2017/09/06/after-scraping-monsanto-deal-deere-agrees-to-buy-precision-farming-startup-blue-river-for-305m/
https://techcrunch.com/2017/09/06/after-scraping-monsanto-deal-deere-agrees-to-buy-precision-farming-startup-blue-river-for-305m/

Chapter 2 « AIR QUALITY
2017 Annual Report?

l. JuDICIAL DEVELOPMENTS

A Title I—Federal & State Implementation Plans, Conformity, & Federal Facilities

In Wyoming v. EPA, the State of Wyoming and an agricultural organization
petitioned for review of the U.S. Environmental Protection Agency’s (EPA) determination
of the boundaries of the Wind River Indian Reservation for the purpose of determining the
lands over which the Eastern Shoshone and Northern Arapahoe had jurisdiction to
administer certain non-regulatory programs under the Clean Air Act (CAA).2 The Tenth
Circuit held that the original 1868 reservation had been diminished by a 1905 act of
Congress and that the tribes’ jurisdiction only extended to the lands within the diminished
reservation, and not to the lands removed from the reservation by the 1905 act. The court
vacated the EPA’s determination and remanded the matter to the EPA.

In Yazzie v. EPA,? the Ninth Circuit denied tribal conservation and environmental
organizations’ petition for review of the EPA’s source-specific federal implementation
plan (FIP) under the CAA for the Navajo Generating Station—a coal-fired power plant on
the Navajo Nation Reservation in Arizona. The court held, inter alia, that the federal
government’s partial ownership of the power plant did not weigh against affording
deference to the EPA’s interpretation of the CAA and its implementing regulations and
that deference should be afforded to the EPA’s reasonable determination that the FIP
alternative was better than best available retrofit technology (BART). The court also held
that the FIP for the Station was not subject to the regulatory requirement that all necessary
emission reductions take place during the period of the first long-term strategy for regional
haze and that EPA exercised reasonable discretion in determining that it was not necessary
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Chair of Electronic Communications, Washington, D.C.; Gary Steinbauer, Babst,
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governmental capacity. The views expressed by Mr. Pilchen and Mr. Simpson are their
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2875 F.3d 505 (10th Cir. 2017) (amending and superseding on rehearing, 849 F.3d 861
(10th Cir. 2017).

3851 F.3d 960 (9th Cir. 2017).
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or appropriate under the CAA to conduct a BART determination for particulate matter
emissions.

In Hopi Tribe v. EPA, a companion case to Yazzie, the Ninth Circuit denied other
petitions for review of the EPA’s regional haze FIP for the Navajo Generating Station in
Arizona.* The Hopi tribe argued that, in promulgating the FIP, the EPA had failed to
consult with the tribe and failed to consider the statutory factors in determining BART for
the generating station. The court rejected both of these claims.

In Arizona ex rel. Darwin v. EPA, the Ninth Circuit denied petitions for review of
a FIP that the EPA promulgated to address deficiencies in Arizona’s state implementation
plan (SIP).> The deficiencies that the EPA addressed in the FIP related to the regional haze
requirements in the CAA—specifically, BART determinations, reasonable progress goals,
and reasonable progress strategies. The state challenged the EPA’s FIP on various grounds,
including a challenge that the EPA’s decision to require reasonable progress controls on a
BART-ineligible cement kiln was arbitrary and capricious. The court found that the EPA
had considered the relevant factors and therefore fulfilled its statutory responsibilities. The
state also challenged the EPA’s BART determinations for two copper smelters operated by
Asarco and Freeport-McMoran. For both smelters, the EPA declined to impose more
stringent control requirements for nitrogen oxides and instead imposed a 40 tons-per-year
limit, which the EPA determined was well above the levels the smelters were achieving
with their existing control technologies. The state argued that the emissions limitations
were arbitrary because they were: (1) unnecessary, given that each of the smelters’
emissions were currently well below those limits; and (2) improper because neither
smelter’s emissions of nitrogen oxides caused or contributed to visibility impairment
exceeding the regulatory threshold of 0.5 deci-views, rendering each smelter ineligible for
BART controls. The court rejected both claims, holding that it was appropriate for the EPA
to limit potential emissions from each of the smelters and that BART eligibility is
determined by aggregating emissions of all visibility-impairing pollutants from a source,
not by pollutant-specific determinations. Because the smelters’ aggregate pollutant
emissions caused impacts exceeding the regulatory threshold, each was BART-eligible.
The court also rejected the state’s challenge to the EPA’s particulate matter limitations on
the Asarco smelter, concluding that reliance on other regulatory requirements as the basis
for BART was not error because Asarco itself had relied on those requirements when it
conducted its own BART analysis. Finally, the court rejected the state’s claim that the
EPA’s imposition of a 99.8 efficiency rate on sulfur dioxide emission controls from
Asarco’s plant was unsupported by evidence, technically infeasible, and arbitrarily more
stringent than the limitations placed on Freeport-McMoran’s competing smelter.

B. Preemption of State Law Claims & Displacement of Federal Law Claims

In Counts v. General Motors, LLC, the U.S. District Court for the Eastern District
of Michigan granted in part and denied in part General Motor’s (GM’s) motion to dismiss
claims brought by purchasers of GM’s 2014 Chevrolet Cruze Diesel.® The plaintiffs alleged
that the Cruze Diesels were falsely marketed as “clean diesel” vehicles but actually had
“defeat devices” that deactivated the emissions reduction system under highway driving
conditions. GM’s motion, among other claims, argued that the CAA preempted the
plaintiffs’ claims. The court held the plaintiffs could not seek damages under state law
“based solely on GM’s alleged violations of the [Clean Air Act],” because such claims

4851 F.3d 957 (9th Cir. 2017).
5852 F.3d 1148 (9th Cir. 2017).
6237 F. Supp. 3d 572 (E.D. Mich. 2017).
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would be preempted by CAA section 209(a).” But the court held the plaintiffs’ state-law
fraud and consumer protection act claims were not preempted because those claims focused
on GM’s alleged misrepresentations about the Cruze Diesel’s emissions, not whether those
emissions complied with EPA regulations. The court also denied GM’s request to stay the
action and refer it to the EPA, finding that the question within the EPA’s core expertise
(whether the Cruze Diesel complied with EPA regulations) was not the issue raised by the
plaintiffs’ claims and that the EPA had no power to consider the plaintiffs’ claims or award
them damages.

In Felix v. Volkswagen Group of America, Inc., the Superior Court of New Jersey,
Appellate Division, upheld a lower court’s ruling that a civil lawsuit based on the alleged
misrepresentation of a vehicle’s compliance with federal emissions standards could
proceed.® Defendant Volkswagen (VW) had moved to dismiss the complaint, arguing that
it was preempted by the CAA. The court ruled that the CAA did not preempt the lawsuit
because the plaintiffs’ complaint “center[ed] on VW'’s alleged deceitful, fraudulent
practices, and its alleged breach of a duty not to mislead consumers” and neither sought
enforcement of an EPA emission standard or attempted to force a manufacturer to adopt a
different emission standard.®

In Brown-Forman Corp. v. Miller, the Kentucky Supreme Court held that the CAA
does not preempt state tort claims for damages or injunctive relief.X® The plaintiff filed a
state nuisance claim alleging that fugitive ethanol emissions from a nearby warehouse
(stocked with aging barrels of Kentucky bourbon) had caused a black film of “whisky
fungus” to spread across his property. The court agreed with, and adopted the analysis of,
a Sixth Circuit opinion holding (in a case with identical facts) that the CAA does not
preempt state tort causes of action.!* The court further held that, although the CAA does
not provide a mechanism for private parties to obtain damages from a defendant’s air
pollution, it also does not preempt state-law tort claims that would allow for such recovery.
Finally, the court held that the CAA does not preempt injunctive relief obtainable under
state law, citing a U.S. Supreme Court case interpreting the “virtually identical” citizen suit
provision of the Clean Water Act.'? However, the court held that injunctive relief was
unavailable in the instant case because of state laws that prohibit the imposition of air
pollution requirements more stringent than required by federal law.

C. New Source Review (NSR), Prevention of Significant Deterioration (PSD), New
Source Performance Standards (NSPS), & Title V Permitting

In United States v. DTE Energy Co. (DTE II), the Sixth Circuit held that (1) the
EPA was entitled to review whether a company’s projections for a project under the New
Source Review (NSR) program were made pursuant to the NSR statutory and regulatory
requirements, even when post-construction data showed an actual emissions decrease and
(2) there remained a genuine dispute of material fact as to whether DTE’s projections met
the NSR program requirements.*®* On March 28, 2013, the Court in U.S. v. DTE Energy

42 U.S.C. § 7543(a) (2017).
zNo. A-0585-16T3, 2017 WL 3013080 (N.J. Super. Ct. App. Div. July 17, 2017).

Id. at 6
10528 S.W.3d 886 (Ky. 2017).
11d. at 893 (adopting the reasoning of Merrick v. Diageo Americas Supply, Inc., 805 F.3d
685, 690-694 (6th Cir. 2015)).
12]d. at 895 (citing City of Milwaukee v. Illinois, 451 U.S. 304, 328-29 (1981)).
13845 F.3d 735 (6th Cir. 2017).
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Co. (DTE 1)** reversed the district court’s grant of summary judgment to DTE, finding that
the EPA was not required to wait for DTE’s post-project data before demonstrating that
DTE’s projections were incorrect for purposes of EPA enforcement action. On remand, the
district court granted DTE’s motions for summary judgement, finding that the EPA was
only entitled to a “surface review” or “cursory examination” of a company’s projections
and was not entitled to “second-guess” those projections.

In United States v. Ameren Missouri, the U.S. District Court for the Eastern District
of Missouri found that Ameren Missouri violated the CAA’s Prevention of Significant
Deterioration (PSD) provisions and its Title V permit when it undertook major
modifications at its Rush Island coal-fired power plant without obtaining the requisite
permits and without installing the best achievable pollution control technology (BACT).%
Ameren’s Rush Island plant includes two coal-fired electric generating units, Units 1 and
2. In order to make the plant more reliable and less susceptible to shut-downs, Ameren
replaced certain boiler components at these units. The district court found that Ameren
should have expected, and did expect, that increased reliability of each unit would burn
more coal and consequently emit significantly more SOz pollution. The court further found
that Ameren failed to meet its burden of showing that the projects were routine
maintenance, repair or replacement pursuant to 40 C.F.R. § 52.21(b)(2)(iii)(a), and did not
meet the criteria to exclude emissions resulting from demand growth from its projected
post-modification emissions pursuant to 40 C.F.R. 8§ 52.21(b)(41)(ii)(c). The court
therefore held that Ameren’s upgrades at Unit 1 and Unit 2 were each major modifications
under the PSD provisions of the Clean Air Act, and Ameren violated the PSD program by
failing to obtain a preconstruction permit and install BACT at the units. Ameren also
violated its Title V permit by performing these major modifications without the required
permission.

In Little v. Louisville Gas & Electric Co., the U.S. District Court for the Western
District of Kentucky granted the defendants’ motion for partial summary judgment in a
case involving the defendants’ Cane Run Generating Station. ® The court had previously
dismissed all but one of the CAA claims against the defendants. The remaining CAA claim
asserted that the defendants had operated without a Title V' operating permit. The court
dismissed that claim, holding that the defendants had timely applied for a renewal permit
and thus lawfully continued operating under their previous Title V permit until the
Louisville Air Pollution Control District issued a renewal permit. The court rejected the
argument that the “permit application shield” did not apply because the defendants had
failed to respond to certain requests for information over the years, finding that the
information requests in question did not relate to the Title V renewal permit application.

In Sierra Club v. Mosier, the Kansas Supreme Court rejected the Sierra Club’s
second challenge to a 2010 CAA PSD permit that the Kansas Department of Health and
the Environment (KDHE) issued to Sunflower Electric Power Corporation.” In the Sierra
Club’s successful first challenge to the permit, the court found that KDHE failed to comply
with the EPA’s national ambient air quality standards and remanded the permit to KDHE.
On remand, KDHE issued an addendum to its original permit instead of issuing an entirely
new permit. The Sierra Club brought this second challenge against KDHE’s addendum.
The court first found that its remand of the original 2010 PSD permit did not require KDHE
to start a new permitting process because the Kansas Judicial Review Act granted KDHE
broad discretion in handling post-remand proceedings. The court then found that, since the

14711 F.3d 643 (6th Cir. 2013).
15229 F. Supp. 3d 906 (E.D. Mo. 2017).
®No. 3:13-CV-01214-JHM, 2017 WL 603294 (W.D. Ky. Feb. 14, 2017).
17391 P.3d 667 (Kan. 2017).
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original permit predated the compliance date for the EPA’s regulation requiring sources
otherwise subject to PSD review for a different pollutant (i.e., “anyway sources”) to
comply with BACT requirements for greenhouse gases, KDHE was not required to comply
with this regulation in its addendum.

In Nucor Steel-Arkansas v. Pruitt, the D.C. Circuit denied the EPA’s motion to
dismiss Nucor Steel-Arkansas’ complaint.® In its complaint, Nucor asked the EPA to
respond to Nucor’s petition to object to its competitor’s PSD permit. Nucor’s competitor,
Big River Steel Company, obtained a PSD permit to build a new manufacturing facility
roughly twenty miles from Nucor’s two facilities near Blytheville, Arkansas. In its
complaint, Nucor alleged that it was “nearly certain” that its two Arkansas facilities would
engage in future construction projects that would require PSD review and that its future
PSD permit applications would be constrained by the emissions from Big River Steel’s
facility, located in the same air quality region as Nucor’s facilities. The EPA claimed in its
motion to dismiss that Nucor lacked Avrticle 111 standing, but the court disagreed. The court
found that Nucor had asserted a concrete and particularized injury resulting from the
approval of Big River Steel’s permit, because Nucor plausibly contended that its current
plans to modify its existing plants would likely require PSD review and Big River Steel’s
new facility would consume all or most of the applicable PSD increment. Furthermore,
since Nucor’s allegations were procedural in nature, Nucor met the more lenient
redressability requirement—that is, it demonstrated that requiring the EPA to respond to
its petition might result in the EPA blocking Big River Steel’s permit.

In Tennessee Gas Pipeline Co., LLC v. Paul, the D.C. Circuit granted a petition for
review filed under the Natural Gas Act alleging that the Nashville Public Health
Department (NPHD) had failed to timely issue a Title V operating permit for a natural gas
compressor station.'® The compressor station was part of an interstate natural gas pipeline
and Petitioner (Tennessee Gas Pipeline Company) had been waiting more than two years
for the NPHD to act on the application. The Natural Gas Act gives the D.C. Circuit
exclusive jurisdiction to review claims that a state administrative agency failed to issue any
permit required under federal law for an interstate pipeline. Section 503b(c) required
NPHD to act on the Title V permit application within 18 months of receipt. NPHD argued
that Petitioner had filed its application without a Reasonably Available Control Technology
(RACT) analysis, which rendered the application incomplete and therefore failed to trigger
the 18-month deadline. The court disagreed, holding that NPHD had failed to timely deem
the NPHD application as incomplete and the NPHD regulations do not require a RACT
analysis to be part of a complete application.

In Clean Air Council v. Pruitt, the D.C. Circuit concluded that the EPA lacked
authority under the CAA to stay the New Source Performance Standard (NSPS) for fugitive
emissions of methane and other pollutants by the oil and natural gas industries.?’ The
Obama administration had issued the NSPS in June 2016. Industry groups petitioned the
EPA for reconsideration and on June 5, 2017, the EPA published a notice of
reconsideration and partial stay. Environmental groups challenged the EPA’s actions
arguing that it violated CAA section 307(d)(7)(B) because the issues raised in support of
the reconsideration could have been, or actually were, raised during the comment period.
The D.C. Circuit agreed with the environmental groups and vacated the stay concluding
that it was not “impracticable” for industry groups to raise their concerns during the
comment period.

¥No. 14-CV-0199, 2017 WL 1239558 (D.D.C. Mar. 31, 2017).
19692 F. App’x 3 (D.C. Cir. 2017).
20862 F.3d 1 (D.C. Cir. 2017).
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In Riverkeeper, Inc. v. New York State Department of Environmental Conservation,
the New York Supreme Court Appellate Division affirmed the lower court’s dismissal of
a petition for review of a decision by the Department of Environmental Conservation
(DEC) to grant a State Pollutant Discharge Elimination System permit and Title V permit
to a natural gas electric generating station.?* The Appellate Division rejected the argument
that DEC was required to hold a public adjudicatory hearing prior to issuing the permits.
The court noted that its own judgment “should not be substituted for that of the agency”
and found that DEC’s determination—that the petitioner failed to meet its burden to show
that its issues were “substantive and significant” enough to warrant a public hearing—was
not arbitrary and capricious.??> The Appellate Division also found that reactivation of the
storm-damaged source did not need to be treated as operation of a new source because
there was never an intent to permanently shut down the source.

D. Hazardous Air Pollutants

In Blue Ridge Environmental Defense League v. Pruitt, the U.S. District Court for
the District of Columbia granted summary judgment for the plaintiffs, who alleged that the
EPA had failed to comply with its non-discretionary duty to review maximum available
control technology standards (MACT) and make residual risk determinations for 13 source
categories of hazardous air pollutants.?® These determinations are generally made in a
single rulemaking known as a Risk and Technology Review (RTR). The parties disagreed
only on an appropriate compliance order. The court accepted neither party’s proposed
compliance timeline, ordering the EPA to complete the relevant RTRs for seven source
categories by December 31, 2018, and the remaining six source categories by June 30,
2020.

In Sierra Club v. EPA, the U.S. District Court for the District of Columbia denied
a motion to dismiss a lawsuit by environmental groups arguing that the EPA had arbitrarily
relied upon standards set for other emissions when establishing the MACT for three
hazardous air pollutants (HAPs): polychlorinated biphenyls (PCBs), polycyclic organic
matter (POM), and hexachlorobenzene (HCB).?* For these chemicals, the environmental
groups alleged that the EPA relied upon previously set emissions limits for other HAPs as
a “surrogate.” The court noted that the EPA may only rely upon a surrogate if doing so is
reasonable and concluded that the EPA did not provide adequate explanation for its reliance
on surrogates.

In Grand Canyon Trust v. Energy Fuels Resources (U.S.A.) Inc., the U.S. District
Court for the District of Utah granted the defendants’ motion for summary judgment in a
citizen suit for alleged violations of CAA radon emissions regulations at a uranium mill.?
Radon is a designated HAP subject to EPA regulation. The court found that the Utah
Department of Air Quality (DAQ) was entitled to some deference in its administration of
the CAA because, among other reasons: (1) the EPA properly delegated much of its HAP
implementation and enforcement authority to the State of Utah; (2) DAQ’s application of
the radon regulations to the mill was not inconsistent with federal law; and (3) DAQ’s
interpretation of the radon regulations was reasonable. The court, therefore, accepted
DAQ’s conclusions that the mill did not violate scheduling requirements, measurement
protocols, or phased disposal requirements. The court also found that a closed tailings

2159 N.Y.S.3d 806 (N.Y. App. Div. 2017).
22|d. at 809-10
23261 F. Supp. 3d 53 (D.D.C. 2017).
24863 F.3d 834 (D.C. Cir. 2017).
25269 F. Supp. 3d 1173 (D. Utah 2017).
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impoundment at the mill was not subject to the radon emissions regulations at the time of
alleged exceedance of a radon flux limit.

E. Civil & Criminal Enforcement

In Natural Resources Defense Council v. Illinois Power Resources, LLC, the U.S.
District Court for the Central District of Illinois found that the defendants were not entitled
to a jury trial for the determination of civil penalties for violations of the CAA and
equivalent Illinois law.?® The court reasoned that the plain language of the CAA at 42
U.S.C. § 7604(a) and 42 U.S.C. § 7413(e)(1) makes it the duty of the presiding district
court to determine civil penalties. The court also cited Supreme Court precedent finding
that determination of civil penalties is not an essential function of a jury trial and that
Congress intended trial judges to exercise their discretion to determine appropriate
penalties.

F. Citizen Suits

In California Communities Against Toxics v. Pruitt, environmental advocacy
organizations sued the EPA to compel it to perform overdue rulemakings mandated by the
CAA regarding emissions standards for categories of major sources of hazardous air
pollutants.?” The U.S. District Court for the District of Columbia held that it would impose
a timeline for the EPA to perform overdue rulemakings that was greater than the
organizations’ requested one to two years and less than the EPA’s proposed five years,
because the organizations’ requested one to two year timeline was too compressed to afford
any reasonable possibility of compliance but the EPA failed to demonstrate that something
less than its proposed five year timeline would be impossible.

In White v. Global Cos., LLC, the U.S. District Court for the Northern District of
New York dismissed a citizen suit alleging that a source (1) failed to apply for and obtain
a requisite nonattainment new source review (NNSR) permit, and (2) violated an emission
limitation in its Title VV permit. 2 First, the court held that CAA section 307(b)(2) barred
the plaintiff’s ability to challenge the lack of an NNSR permit. The court reasoned that
plaintiffs should have petitioned EPA to object to the source’s modified Title V' permit,
which included conditions purporting to obviate the need for an NNSR permit. The EPA’s
non-objection to that permit constituted an “[a]ction of the Administrator with respect to
which review could have been obtained” directly, and which CAA section 307(b)(2) bars
review of in an enforcement proceeding.?® Second, the court held that plaintiffs had not
sufficiently alleged the existence of the purportedly violated emission limitation, and
dismissed the remaining claim on that basis.

G. Procedural Issues

In Global Community Monitor v. Mammoth Pac., L.P., the U.S. District Court for
the Eastern District of California granted the defendants’ motion for summary judgment
and denied the plaintiffs’ motion for partial summary judgment in a case challenging the
air permits for three existing geothermal plants.®® The court had previously dismissed all

26No. 13-CV-1181, 2017 WL 3037434 (C.D. IIl. July 18, 2017).
21241 F. Supp. 3d 199 (D.D.C. 2017).
2No. 1:16-CV-125 (GLS/CFH), 2017 WL 4286282 (N.D.N.Y. Sept. 26, 2017).
21d. at 4.
30230 F. Supp. 3d 1235 (E.D. Cal. 2017).
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but one of the causes of action in the plaintiffs’ complaint. The remaining count asserted
that the plants should have been treated as a single source when they received
preconstruction permits because they are “owned and operated by the same company,
located on adjacent lands,” and share “a common control room” and other facilities.®* The
plaintiffs argued the plants’ combined emissions of volatile organic compounds (VOCSs)
would have been sufficient to require installation of BACT if the plants were treated as a
single source. The court held that the plaintiffs” claim was time-barred under the applicable
statute of limitations,3? because the plants were permitted decades ago and any violation of
California’s preconstruction permit regulations at that time was not a continuing violation.
The court also held the plaintiffs’ claims for injunctive relief were time-barred.

In California Chamber of Commerce v. State Air Resources Board, the California
Court of Appeal rejected challenges to regulations promulgated by the California Air
Resources Board (CARB) to implement the California Global Warming Solutions Act of
2006, popularly known as AB 32.33 CARB’s implementing regulations established a cap-
and-trade program, including quarterly auctions for emissions allowances. The plaintiffs
challenged CARB’s authority to establish allowance auctions on two principal grounds,
claiming that the auctions exceeded the scope of authority delegated to CARB by the state
legislature and that the revenue generated by the auctions amounted to a tax in violation of
Proposition 13. The court held that the auctions were within the broad grant of authority
the California legislature delegated to CARB. It also concluded that the revenue from
emissions allowance auctions were not taxes subject to Proposition 13 because the auctions
involved business-driven decisions to voluntarily purchase a valuable commodity. The
revenue was, therefore, unlike other government-imposed fees that the court had
considered in prior challenges under Proposition 13.

In In re Volkswagen “Clean Diesel”” Marketing, Sales Practices, & Product
Liability Litigation, the U.S. District Court for the Northern District of California granted
motions to remand to state court complaints alleging that VVolkswagen violated state law
by using a defeat device in certain diesel engine vehicles.®* Volkswagen had removed the
cases to federal court asserting federal question subject-matter jurisdiction.® In remanding
the cases, the court rejected Volkswagen’s arguments that the state complaints alleged
claims “arising under” the CAA. Although some of the claims relied upon state statutes
referencing EPA regulations and Volkswagen’s use of a “defeat device” (a term defined
by CAA regulations), the mere presence of these federal components was insufficient to
support “arising under” jurisdiction. The court also rejected Volkswagen’s argument that
the state claims conflicted with the CAA’s division of enforcement authority between states
and the federal government. The court held that to be a preemption defense which did not
give rise to federal subject-matter jurisdiction.

In Murray Energy Corp. v. Administrator of EPA, the Fourth Circuit vacated a
district court’s order compelling the EPA to fulfill its mandatory duty under CAA section
321(a) to further analyze the potential employment impacts which may result from the
administration and enforcement of air pollution regulations.3® The Fourth Circuit held that
section 304(a)(2) grants district courts jurisdiction over claims alleging the administrator’s

811d. at 1239.
3228 U.S.C. § 2462 (2017) (which creates a five-year statute of limitations for “action[s],
suit[s] or proceeding[s] for the enforcement of any civil fine, penalty, or forfeiture,
pecuniary or otherwise”).
33216 Cal. Rptr. 3d 694 (Cal. Ct. App. 2017).
%No. 2672 CRB (JSC), 2017 WL 2258757 (N.D. Cal. May 23, 2017).
%28 U.S.C. § 1331 (2017).
%861 F.3d 529 (4th Cir. 2017).
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failure to perform non-discretionary duties under the CAA. However, section 304(a)(2)
must be narrowly construed to give district courts jurisdiction only over claims alleging a
failure to perform required acts or duties of a “specific and discrete nature that preclude
broad agency discretion.” 3’ Section 321(a) requires the EPA to continuously evaluate the
entire set of actions administered and enforced under the CAA, without specifying
guidelines or procedures for performing those tasks. The Fourth Circuit held that section
321(a) provision grants the EPA “considerable discretion” of “an opened ended nature”
and does not impose on the EPA a specific and discrete duty amenable to section 304(a)(2)
review. The circuit vacated the district court’s judgments as applicable to the EPA and
remanded the matter with instructions to dismiss the suit for lack of jurisdiction.

In Southern Illinois Power Cooperative v. EPA,% the Seventh Circuit overruled its
earlier decision in Madison Gas & Electric Co. v. EPA,* where it held that a party could
challenge an element of a national program in a regional court based solely on a local
factor. The court found that, under CAA section 307(b)(1), if a challenged rule is nationally
applicable then the D.C. Circuit is the exclusive forum for judicial review of that rule. The
challenged rule in this case—the 2010 sulfur dioxide primary NAAQS*°—made attainment
designations for 61 geographic areas spanning 24 states and was therefore nationally
applicable within the meaning of section 307(b)(1).

In Texas v. EPA, the Fifth Circuit denied the EPA’s motion to transfer to the D.C.
Circuit a challenge to EPA’s determination that three areas in Texas did not attain national
ambient air quality standards for sulfur dioxide.*! In 2016, the EPA designated three Texas
regions “nonattainment” under its revised air quality standards, triggering an obligation for
Texas to develop and submit revised state implementation plans. The State of Texas, the
Texas Commission on Environmental Quality, and power and mining companies
petitioned for review of the designation. The EPA moved to transfer the petition to the D.C.
Circuit pursuant to the CAA’s venue provision. The Fifth Circuit held that transfer was not
warranted because the EPA’s designation was neither a “nationally applicable” agency
action nor a “determination of nationwide scope or effect” within the meaning of the venue
provision. Since the EPA’s determination rested on particularized factual findings about
air quality only in certain regions in Texas, the regional courts—which, under the CAA,
have exclusive jurisdiction over review of locally or regionally applicable final EPA
actions—were the proper venue.

In Center for Biological Diversity v. Pruitt, the U.S. District Court for the Northern
District of California denied EPA Administrator Scott Pruitt’s motion to indefinitely
extend a consent decree’s September 29, 2017 deadline.*? The consent decree pertained to
the EPA’s approval or disapproval of Delaware’s proposed SIP changes to meet the ozone
national ambient air quality standard. EPA asked the court to hold the consent decree’s
deadline in abeyance while the new administration completed its review of an EPA rule
regarding emission controls during start-up, shutdown, and malfunction (SSM) of
stationary sources. The EPA argued that its review of the SSM rule could affect its
Delaware SIP decision. The EPA sought relief under Federal Rule of Civil Procedure
60(b)(5), which offers relief from a judgment where applying the judgment is “no longer
equitable.” But the court found that a party seeking relief from a consent decree under Rule

371d. at 535.
%863 F.3d 666 (7th Cir. 2017).
394 F.3d 529 (7th Cir. 1993).
“OFinal Rule, Air Quality Designations for the 2010 Sulfur Dioxide, 81 Fed. Reg. 45,039
(July 12, 2016) (to be codified at 40 C.F.R. pt. 81).
*INo. 17-60088, 2017 WL 3700989 (5th Cir. Aug. 25, 2017).
“2No. 16-CV-04092-PJH, 2017 WL 3782696 (N.D. Cal. Aug. 31, 2017).
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60(b)(5) bears a heavy burden, and the EPA had not met this burden because any change
in the EPA’s circumstances were the EPA’s own doing and were therefore foreseeable.
The court held that the “EPA’s decision to consider changing a related regulatory policy,
at some point in the future, cannot excuse its failure to comply with its statutory duties and
the judgment of the court.”*®

In State of California v. U.S. Bureau of Land Management, the U.S. District Court
for the Northern District of California found that the U.S. Bureau of Land Management
(BLM) could not postpone compliance with Obama-era regulations to limit methane
emissions on public lands without undergoing proper administrative procedures, including
public notice and comment.** BLM issued a notice® stating that it would postpone
compliance dates for its Waste Prevention, Production Subject to Royalties, and Resource
Conservation Rule—which was part of Obama’s Climate Change Action Plan—pursuant
to Executive Order No. 13783 (issued on March 28, 2017 and instructing federal agencies
to suspend or rescind agency actions that “unduly burden” the development of domestic
energy resources). BLM cited section 705 of the Administrative Procedure Act (APA)—
which allows agencies to “postpone the effective date” of a rule, pending judicial review,
when “justice so requires”—as legal authority for this action, arguing that the term
“effective date” in APA section 705 also includes compliance dates. The court found that
the terms “effective date” and “compliance date” have distinct meanings, and so APA
section 705 permits an agency to postpone the effective date of a not yet effective rule but
does not permit an agency to suspend a promulgated rule without notice and comment. The
court further held that BLM’s Postponement Notice was arbitrary and capricious because
it took into account only the Rule’s costs to the oil and gas industry and ignored the Rule’s
benefits, such as decreased resource waste, air pollution, and enhanced public revenues.
The court therefore vacated the Postponement Notice on the grounds that it violated the
APA’s notice and comment requirements and its prohibition on arbitrary agency action.

In Sierra Club v. EPA, the D.C. Circuit dismissed a petition brought by
environmental and community organizations challenging the EPA’s modification, without
notice and comment, of its prior methods for measuring a proposed transportation project’s
impact on ambient levels of PM2s and PMz0.*® The court found that the organizations
lacked standing to challenge the EPA’s modification of methods for measuring PMzs
because (1) they could not show threatened imminent and concrete harm to the interests of
their members, and (2) the EPA’s method for measuring PM1o was embodied in a non-
binding guidance document, the modification of which was not a final agency action
reviewable under the APA.

H. Greenhouse Gas Emissions

In Mexichem Fluor, Inc. v. EPA, the D.C. Circuit vacated an EPA final rule that
removed hydrofluorocarbons (HFCs) from the list of safe substitutes for ozone-depleting
substances and placed it on the list of prohibited substitutes to the extent that the rule
required manufacturers to replace HFCs with a substitute substance.*’ The court reasoned

#1d. at *3.

*Nos. 17-cv-03804-EDL, 17-cv—3885-EDL, 2017 WL 4416409 (N.D. Cal. Oct. 4,
2017).

“SNotification, Waste Prevention, Production Subject to Royalties, and Resource
Conservation; Postponement of Certain Compliance Dates, 82 Fed. Req. 27,430 (June
15, 2017) (to be codified at 43 CFR § 3170).

46873 F.3d 946 (D.C. Cir. 2017).

47866 F.3d 451 (D.C. Cir. 2017).
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that the EPA lacked authority to require replacement of HFCs under CAA section 612, as
that statute only authorizes the EPA to promulgate rules requiring the replacement of
ozone-depleting substances with safe substitutes and HFCs are not ozone-depleting
substances. However, the court noted that the EPA had argued in passing for a “retroactive
disapproval” approach under which the EPA could retroactively conclude that a
manufacturer’s past decision to replace an ozone-depleting substance with HFCs is no
longer lawful. The court remanded the case for the EPA to address three hurdles to the
“retroactive disapproval” approach: (1) establishing that section 612 provides statutory
authority for retroactive disapproval, or that the EPA has inherent authority to retroactively
disapprove a prior replacement; (2) explaining the basis for the EPA’s change from its prior
interpretation that section 612 did not authorize the EPA to review substitutes for
substances that are not themselves ozone-depleting; and (3) complying with due process
limits on retroactive decision-making. The court upheld the portion of the rule that removed
HFCs from the list of safe substitutes.

1. Title 11I—Mobile Sources & Fuels

In United States v. Navistar International Corp.,*® the federal government sued a
manufacturer of heavy-duty diesel engines and its holding company, alleging that they
violated provisions of the CAA and related regulations* by introducing on-highway
engines into commerce without first obtaining a certificate of conformity for those engines.
Ruling on cross motions for summary judgment, the U.S. District Court for the Northern
District of Illinois held, inter alia, that the manufacturer’s on-highway, heavy-duty diesel
engines were “produced,” for purposes of whether they were covered by a particular year’s
certificate of conformity, when all manufacturing and assembling processes necessary to
produce a saleable unit were complete, rather than when the crankshafts were installed in
the engine blocks. The court held, however, that there remained a genuine issue of material
fact as to whether the manufacturer’s holding company was a manufacturer and distributor
of engines or merely a passive holding company.

In United States v. NGL Crude Logistics, LLC, the U.S. District Court for the
Northern District of lowa denied a motion to dismiss a civil enforcement action that alleged
that the defendant NGL Crude Logistics, LLC (NGL) entered into a series of transactions
that generated 36 million invalid renewable identification numbers (RINs).>® NGL and co—
defendant Western Dubuque generated new RINs from biodiesel feedstock that had
previously generated RINs. NGL argued that this activity was authorized by a plain reading
of 40 C.F.R. sections 80.1426(a)(1) and (c)(6) which, according to NGL, allowed Western
Dubuque to use biodiesel as a feedstock to produce new RIN-generating biodiesel so long
as Western Dubuque did not receive RINs with the biodiesel it purchased from NGL. The
court applied Auer deference to uphold the EPA’s interpretation of the regulations at issue
and held that the regulations cited by NGL did not limit the government’s pursuit of the
relief in the Amended Complaint.

In Americans for Clean Energy v. EPA, the D.C. Circuit considered challenges to
the EPA’s final rule setting renewable fuel requirements for the years 2014 through 2017
and vacated the portion of the rule that reduced the total renewable fuel volume
requirements through use of the EPA’s “inadequate domestic supply” waiver authority.>
In so holding, the court rejected the EPA’s interpretation that the “inadequate domestic

48240 F. Supp. 3d 789 (N.D. Ill. 2017).
49See 40 C.F.R. § 85.2305 (2017).
502017 WL 2268324 (N.D. lowa May 24, 2017).
%1864 F.3d 691 (D.C. Cir. 2017).
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supply” provision applied to the supply of renewable fuel available to the ultimate
consumer and allowed consideration of factors affecting demand for renewable fuel by
consumers, finding instead that the provision only authorizes the EPA to consider supply-
side factors affecting the volume of renewable fuel available to refiners, blenders, and
importers.

In In re Volkswagen “Clean Diesel”” Marketing, Sales Practices, & Product
Liability Litigation, the U.S. District Court for the Northern District of California dismissed
claims against VVolkswagen based on its operation of “clean diesel” vehicles in Wyoming.>2
The claims stemmed from Volkswagen’s alleged criminal installation of defeat device
software in nearly 600,000 so-called “clean diesel” vehicles for model years 2009-2016.
For every day that each offending vehicle was operated in Wyoming, the State of Wyoming
alleged that Volkswagen violated provisions of Wyoming’s SIP related to vehicle
tampering and emissions concealment. The court concluded that Wyoming’s attempted
application of these SIP provisions to VVolkswagen would effectively render the provisions
new motor vehicle standards, which CAA section 209(a) prohibits states from attempting
to enforce. Specifically, the court reasoned that a requirement that vehicles not contain
defeat devices was as much a “standard” as a requirement that a vehicle contain a pollution
control device. The SIP provisions as interpreted by Wyoming could not be “in use” vehicle
regulations permitted under CAA section 209(d) because, inter alia, such regulations tend
to apply to individual owners rather than manufacturers and distributors.

In Sinclair Wyoming Refining Co. v. EPA, the Tenth Circuit held that the EPA
exceeded its statutory authority under the CAA in interpreting the hardship exemption in
the Renewable Fuel Standards Program to require a threat to a refinery’s survival as an
ongoing operation.>® The CAA provides for the exemption in cases of “disproportionate
economic hardship.” The court found that this standard requires a comparison of the effects
of compliance costs on a given refinery with other refineries, rather than a demonstration
that compliance costs would make ongoing operation economically impossible.

Il. REGULATORY DEVELOPMENTS

A Title 1—Federal (FIPs) and State Implementation Plans (SIPs), Conformity,
Federal Facilities

On January 6, 2017, the EPA published notice that preliminary interstate ozone
transport modeling data and associated methods relative to the 2015 ozone National
Ambient Air Quality Standard (NAAQS) were available for public review and comment.
The EPA provided this information to help states develop State Implementation Plans
(SIPs) to address the requirements of Clean Air Act (CAA) section 110(a)(2)(D)(i)(1) for
the 2015 ozone NAAQS.>*

On January 10, 2017, the EPA issued a final rule revising its 1999 Regional Haze
Rule. The revisions clarify and modify the requirements that states and tribes must meet to

%2No. 2672 CRB (JSC), 2017 WL 3816738 (N.D. Cal. Aug. 31, 2017).
%3874 F.3d 1159 (10th Cir. 2017).
¥Notice of data availability; request for public comment, Notice of Availability of the
Environmental Protection Agency’s Preliminary Interstate Ozone Transport Modeling
Data for the 2015 Ozone National Ambient Air Quality Standard (NAAQS), 82 Fed. Reg.
1733 (Jan. 6, 2017).
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comply with the visibility protections for Class | Federal areas under sections 169A and
160B of the CAA.*®

On January 11, 2017, the EPA issued a final rule establishing a federal plan for
states that do not have an approved plan for implementing CAA sections 111(d) and 129(b)
emissions guidelines for existing commercial and industrial incineration units.

On February 3, 2017, the EPA found that 15 states and the District of Columbia
had failed to submit SIP revisions in a timely manner to satisfy certain requirements for
the 2008 ozone NAAQS that apply to nonattainment areas and/or states in the Ozone
Transport Region (OTR). This finding triggered certain deadlines for the imposition of
sanctions for states that did not submit timely SIP revisions.®’

On December 11, 2017, the EPA found that three states had failed to submit timely
revisions to their SIPs as required to satisfy certain requirements under the CAA for
implementation of the 2008 ozone NAAQS. %8

B. New Source Review (NSR), Prevention of Significant Deterioration (PSD), New
Source Performance Standards (NSPS), and Title V Permitting

On January 17, 2017, the EPA announced that it had promulgated revisions to the
Guideline on Air Quality Models (“Guideline”). The Guideline provides the EPA’s
preferred models and other recommended techniques, as well as guidance for their use in
estimating ambient concentrations of air pollutants. It is incorporated into the EPA’s
regulations, satisfying a requirement under the CAA for the EPA to specify with reasonable
particularity models to be used in the PSD program.®®

On February 15, 2017, the EPA published a Withdrawal of the Direct Final Rule
withdrawing, effective February 15, 2017, the Direct Final Rule entitled “Revisions to
Procedure 2—Quality Assurance Requirements for Particulate Matter Continuous
Emission Monitoring Systems at Stationary Sources” published November 15, 2016, at 81
Fed. Reg. 83,160.%°

On April 4, 2017, the EPA announced that it is reviewing the 2016 Oil and Gas
NSPS and, if appropriate, will initiate reconsideration proceedings to suspend, revise or
rescind this rule. This review was initiated pursuant to an Executive Order “direct[ing]

%5Final Rule, Protection of Visibility; Amendments to Requirements for State Plans, 82
Fed. Reg. 3078 (Jan. 10, 2017) (to be codified at 40 C.F.R. pts. 51 and 52).
5Proposed Rule, Federal Plan Requirements for Commercial and Industrial Solid Waste
Incineration Units, 82 Fed. Reg. 3554 (Jan. 11, 2017) (to be codified at 40 C.F.R. pt. 62).
%’Final Rule, Findings of Failure to Submit State Implementation Plan Submittals for the
2008 Ozone National Ambient Air Quality Standards (NAAQS), 82 Fed. Reg. 9158 (Feb.
3, 2017) (to be codified at 40 C.F.R. pt. 52).
%8Final Rule, Findings of Failure to Submit State Implementation Plan Submittals for the
2008 Ozone National Ambient Air Quality Standards (NAAQS), 82 Fed. Reg. 58,118
(Dec. 11, 2017) (to be codified at 40 C.F.R. pt. 52).
%9Final Rule, Revisions to the Guideline on Air Quality Models: Enhancements to the
AERMOD Dispersion Modeling System and Incorporation of Approaches To Address
Ozone and Fine Particulate Matter, 82 Fed. Reg. 5182 (Jan. 17, 2017) (to be codified at
40 CFR pt. 51).
SOwithdrawal of Direct Final Rule, Revisions to Procedure 2—Quality Assurance
Requirements for Particulate Matter Continuous Emission Monitoring Systems at
Stationary Sources, 82 Fed. Reg. 10,711 (Feb. 15, 2017) (to be codified at 40 C.F.R. pt.
60).
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agencies to review existing regulations that potentially burden the development of domestic
energy resources.”%!

On May 31, 2017, the EPA stayed for 90 days certain requirements of the final rules
“Standards of Performance for Municipal Solid Waste Landfills” and *“Emission
Guidelines and Compliance Times for Municipal Solid Waste Landfill” pending
reconsideration. The final rules, published August 29, 2016, established NSPS and
guidelines “intended to reduce emissions of landfill gas from new, modified, and
reconstructed municipal solid waste landfills.”®

On June 5, 2017, the EPA announced that it is convening a proceeding for
reconsideration of the fugitive emission requirements at well sites and compressor station
sites in the final rule “Oil and Natural Gas Sector: Emission Standards for New,
Reconstructed, and Modified Sources.” The reconsideration process will review “(1) [t]he
applicability of the fugitive emissions requirements to low production well sites, and (2)
the process and criteria for requesting and receiving approval for the use of an alternative
means of emission limitations for purposes of compliance with the fugitive emissions
requirements in the 2016 Rule.”®

On June 16, 2017, the EPA issued proposals to stay for three months®* and two
years,®® respectively, certain requirements that are contained within the Final Rule titled
“Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified
Sources.”

On August 14, 2017, the EPA published a Final Rule to become effective
September 13, 2017, finalizing Revisions to Procedure 2—Quality Assurance
Requirements for Particulate Matter Continuous Emission Monitoring Systems at
Stationary Sources to “include[] quality assurance/quality control procedures for
particulate matter continuous emission monitoring systems used for compliance
determination at stationary sources.”

On September 8, 2017, the EPA published a Proposed Rule “propos[ing] editorial
and technical revisions to the EPA’s Method 202—Dry Impinger Method for Determining

%1 Announcement of Review, Review of the 2016 Oil and Gas New Source Performance
Standards for New, Reconstructed, and Modified Sources, 82 Fed. Reg. 16,331 (Apr. 4,
2017) (to be codified at 40 C.F.R. pt. 60).
®2Stay, Stay of Standards of Performance for Municipal Solid Waste Landfills and
Emission Guidelines and Compliance Times for Municipal Solid Waste Landfills, 82 Fed.
Reg. 24,878 (May 31, 2017) (to be codified at 40 C.F.R. pt. 60).
%3Notice of Reconsideration and Partial Stay, Oil and Natural Gas Sector: Emission
Standards for New, Reconstructed, and Modified Sources; Grant of Reconsideration and
Partial Stay, 82 Fed. Reg. 25,730 (June 5, 2017) (to be codified at 40 C.F.R. pt. 60).
%4Proposed Rule, Oil and Natural Gas Sector: Emission Standards for New,
Reconstructed, and Modified Sources: Three Month Stay of Certain Requirements, 82
Fed. Reg. 27,641 (June 16, 2017) (to be codified at 40 C.F.R. pt. 60).
%Proposed Rule, Oil and Natural Gas Sector: Emission Standards for New,
Reconstructed, and Modified Sources: Stay of Certain Requirements, 82 Fed. Reg. 27,645
(proposed June 16, 2017) (to be codified at 40 C.F.R. pt. 60).
®Final Rule, Revisions to Procedure 2—Quality Assurance Requirements for Particulate
Matter Continuous Emission Monitoring Systems at Stationary Sources, 82 Fed. Reg.
37,822 (Aug. 14, 2017) (to be codified at 40 C.F.R. pt. 60).
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Condensable Particulate Emissions From Stationary Sources to improve the consistency in
results achieved across the testing community.”%’

C. Title I1I—Mobile Sources and Fuels

On January 17, 2017, the EPA announced that it granted the California Air
Resources Board’s (CARB) request for a waiver of CAA preemption for its On-Highway
Heavy-Duty Vehicle In-Use Compliance program (In-Use Regulation). The EPA also
“confirm[ed] that CARB’s amendments to its 2007 and Subsequent Model Year On-
Highway Heavy-Duty Engines and Vehicles regulation and CARB’s amendments to its
Truck Idling requirements are within the scope of previous waivers issued by EPA.”%

On January 19, 2017, the EPA announced that it granted the CARB request for an
authorization of its amendments to its Commercial Harbor Craft regulations (CHC
Amendments). The EPA also confirmed that certain CHC amendments are within the scope
of a prior EPA authorization. CARB’s CHC Amendments primarily subject diesel fueled
engines on crew and supply, barge and dredge vessels to the in-use engine emission
requirements of the original CHC regulations; allow CARB or EPA Tier 2 or higher tier
certified off-road (“nonroad”) engines to be used as auxiliary or propulsion engines in both
new and in-use CHC vessels; and clarify requirements and address certain issues that have
arisen during CARB’s implementation of the original CHC regulations.®

On January 19, 2017, the EPA announced that it granted CARB’s request for
authorization of amendments to its Airborne Toxic Control Measure for In-Use Diesel-
Fueled Transport Refrigeration Units (TRU) and TRU Generator Sets and Facilities Where
TRUs Operate (together “2011 TRU Amendments”). The EPA’s decision also confirmed
that certain of the 2011 TRU amendments are within the scope of prior EPA authorizations.
The 2011 TRU Amendments primarily provide owners of TRU engines with certain
flexibilities; clarify recordkeeping requirements for certain types of TRU engines; establish
requirements for businesses that arrange, hire, contract, or dispatch the transport of goods
in TRU-equipped trucks, trailers, or containers; and address other issues that arose during
the initial implementation of the regulation.”

On January 19, 2017, the EPA announced that it granted CARB’s request for an
authorization of its amendments to its Off-Highway Recreational Vehicle regulation
(“OHRV Amendments”). The OHRV Amendments establish new evaporative emission
standards and test procedures for 2018 and subsequent model year OHRVs. The California

%"Proposed Rule, Method 202—Dry Impinger Method for Determining Condensable
Particulate Emissions From Stationary Sources, 82 Fed. Reg. 42,508 (Sept. 8, 2017) (to
be codified at 40 C.F.R. pt. 51).
%8Notice of Decision, California State Motor Vehicle Pollution Control Standards;
Amendments to On-Highway Heavy-Duty Vehicle In-Use Compliance Program,
Amendments to 2007 and Subsequent Model Year On-Highway Heavy-Duty Engines and
Vehicles, and Amendments to Truck Requirements, 82 Fed. Reg. 4867 (Jan. 17, 2017).
%Notice of Decision, California State Nonroad Engine Pollution Control Standards;
Commercial Harbor Craft Regulations; Notice of Decision, 82 Fed. Reg. 6500 (Jan. 19,
2017).
"“Notice of Decision, California State Nonroad Engine Pollution Control Standards; In-
Use Diesel-Fueled Transport Refrigeration Units (TRUs) and TRU Generator Sets and
Facilities Where TRUs Operate; Notice of Decision, 82 Fed. Reg. 6525 (Jan. 19, 2017).
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OHRYV category encompasses a wide variety of vehicles, including off-road motorcycles,
all-terrain vehicles (ATVs), off-road sport and utility vehicles, sand cars, and golf carts.*

On March 22, 2017, the EPA issued a notice of intent to coordinate with the
Department of Transportation’s National Highway Traffic Safety Administration
(NHTSA) in reconsidering EPA’s January 12, 2017 “Mid-Term Evaluation of greenhouse
gas emissions standards for model year 2022-2025 light-duty vehicles.” 2

On June 30, 2017, the EPA and the NHTSA issued technical corrections to the
Phase 2 Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium- and
Heavy-Duty Engines and Vehicles.”

On July 21, 2017, the EPA proposed “annual percentage standards for cellulosic
biofuel, biomass-based diesel, advanced biofuel, and total renewable fuel that apply to
gasoline and diesel transportation fuel produced or imported in the year 2018.” * The EPA
also proposed the applicable volume of biomass-based diesel for 2019.

On August 21, 2017, following up on its March 22, 2017 notice of intent, the EPA
announced that it was reconsidering its January 12, 2017 “Mid-Term Evaluation of
greenhouse gas emissions standards for model year 2022-2025 light-duty vehicles” and
invited public comment on the standards for model years 2021 and 2022-2025."

On August 23, 2017, the EPA announced that it would hold a public hearing in
Washington, D.C., on September 6, 2017, on the EPA’s request for comment on the
greenhouse gas emissions standards for model years 2021 and 2022-2025 light-duty
vehicles.’®

On October 4, 2017, the EPA “provide[d] additional data and an opportunity to
comment on that data and potential options for reductions in the statutory targets for 2018
biomass-based diesel, advanced biofuel, and total renewable fuel volumes, and/or the 2019
biomass-based diesel volume under the Renewable Fuel Standard (RFS) program.”’’

"INotice of Decision, California State Nonroad Engine Pollution Control Standards;
Evaporative Emission Standards and Test Procedures for Off-Highway Recreational
Vehicles (OHRVSs); Notice of Decision, 82 Fed. Reg. 6540 (Jan. 19, 2017).
"2Notice of Intent, Notice of Intention To Reconsider the Final Determination of the Mid-
Term Evaluation of Greenhouse Gas Emissions Standards for Model Year 2022-2025
Light Duty Vehicles, 82 Fed. Reg. 14,671 (Mar. 22, 2017) (to be codified at 40 C.F.R. pt.
86).
3Correction, Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium- and
Heavy-Duty Engines and Vehicles—Phase 2, 82 Fed. Reg. 29,761 (June 30, 2017) (to be
codified at 40 C.F.R. pts. 9, 22, 85-86, 600, 1033, 1036-37, 1039, 1042-43, 1065-66, and
1068; and 49 C.F.R. pts. 523, 534-35, and 538).
"“Proposed Rule, Renewable Fuel Standard Program: Standards for 2018 and Biomass-
Based Diesel Volume for 2019, 82 Fed. Reg. 34,206 (July 21, 2017) (to be codified at 40
C.F.R. pt. 80).
>Request for Comment, Request for Comment on Reconsideration of the Final
Determination of the Mid-Term Evaluation of Greenhouse Gas Emissions Standards for
Model Year 2022-2025 Light-Duty Vehicles; Request for Comment on Model Year 2021
Greenhouse Gas Emissions Standards, 82 Fed. Reg. 39,551 (Aug. 21, 2017) (to be
codified at 40 C.F.R pt. 86).
8Announcement of Public Hearing, Public Hearing for Reconsideration of the Final
Determination of the Mid-term Evaluation of Greenhouse Gas Emissions Standards for
Model Years 2022-2025 Light-Duty Vehicles; Announcement of public hearing, 82 Fed.
Reg. 39,976 (Aug. 23, 2017).
" Availability of Supplemental Information; Request for Further Comment, Renewable
Fuel Standard Program: Standards for 2018 and Biomass-Based Diesel Volume for
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On November 16, 2017, the EPA proposed a repeal of the emission standards and
other requirements for heavy-duty glider vehicles, glider engines, and glider kits based on
its proposed interpretation of CAA section 216(3), under which glider vehicles and engines
would not constitute “new motor vehicles” or “new motor engines.”

On November 30, 2017, the EPA published notice of its denial of several petitions
requesting that EPA initiate a rulemaking process to reconsider or change the CAA
regulation® that identifies refiners and importers of gasoline and diesel fuel as the entities
responsible for complying with the annual percentage standards adopted under the
Renewable Fuel Standard program.®

On December 12, 2017, the EPA established “annual percentage standards for
cellulosic biofuel, biomass-based diesel, advanced biofuel, and total renewable fuel that
apply to gasoline and diesel transportation fuel produced or imported in the year 2018.” 8t
The EPA also established the applicable volume of biomass-based diesel for 2019.

D. Hazardous Air Pollutants

On January 9, 2017, the EPA requested public comment on a proposed notice to
grant petitions to add n-propyl bromide to the list of hazardous air pollutants under section
112 of the CAA.%?

On January 13, 2017, the EPA announced its intent to hold a public hearing and
extend the comment period on its proposed amendments to the National Emission
Standards for Hazardous Air Pollutants (NESHAP) for the Manufacturing of Nutritional
Yeast source category.®

On January 13, 2017, the EPA issued a final rule amending its Risk Management
Program under CAA section 112(r). The amendments, made pursuant to Executive Order
13650, included changes to the accident prevention program requirements, as well as
enhancements to the emergency response requirements, and improvements to the public
availability of chemical hazard information.3*

2019; Availability of Supplemental Information and Request for Further Comment, 82
Fed. Reg. 46,174 (Oct. 4, 2017) (to be codified at 40 C.F.R. pt. 80).
8Proposed Rule, Repeal of Emission Requirements for Glider Vehicles, Glider Engines,
and Glider Kits, 82 Fed. Reg. 53,442 (Nov. 16, 2017) (to be codified at 40 C.F.R. pts.
1037 and 1068).
Denials of Rulemaking Requests, Notice of Denial of Petitions for Rulemaking To
Change the RFS Point of Obligation, 82 Fed. Reg. 56,779 (Nov. 30, 2017) (to be codified
at 40 C.F.R. pt. 80).
801d.
81Final Rule, Renewable Fuel Standard Program: Standards for 2018 and Biomass-
Based Diesel Volume for 2019, 82 Fed. Reg. 58,486 (Dec. 12, 2017) (to be codified at 40
C.F.R. pt. 80).
8 Notice; Request for Public Comment, Granting Petitions to Add n-Propyl Bromide to the
List of Hazardous Air Pollutants, 82 Fed. Reg. 2354 (Jan. 9, 2017).
8Proposed Rule; Notice of Public Hearing and Extension of Comment Period, National
Emission Standards for Hazardous Air Pollutants: Nutritional Yeast Manufacturing Risk
and Technology Review, 82 Fed. Reg. 4232 (Jan. 13, 2017) (to be codified at 40 C.F.R.
pt. 63).
8Final Rule, Accidental Release Prevention Requirements; Risk Management Programs
Under the Clean Air Act, 82 Fed. Reg. 4594 (Jan. 13, 2017) (to be codified at 30 C.F.R.
pt. 68).
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On January 17, 2017, the EPA issued a final rule amending the NESHAP for Radon
Emissions from Operating Mill Tailings “based on the EPA’s determination as to what
constitutes generally available control technology or management practices (GACT) for
this area source,” creating a distinction between conventional impoundments used for
disposal of tailings and non-conventional impoundments used for evaporation of process
waters, “adding new definitions . . ., revising existing definitions, and clarifying that the
NESHAP also applies to uranium recovery facilities that extract uranium through the in-
situ leach method and the heap leach method.”®°

On January 18, 2017, the EPA published a Final Rule and a notice of final action
on reconsideration to become effective on that date, amending the Ferroalloys Production
source category under the NESHAP to “allow existing facilities with positive pressure
baghouses to perform visible emissions monitoring twice daily as an alternative to
installing and operating bag leak detection systems to ensure the baghouses are operating
properly” and also making other revisions and providing guidance.®®

On March 16, 2017, the EPA issued a final rule announcing a proceeding to
reconsider the January 13, 2017 rule amending the Risk Management Program. The rule
also delayed the effective date of the January 13 rule for 90 days, until June 19, 2017.8” On
April 3, 2017, the EPA proposed to further delay the effective date of the rule to February
19, 2019 pending reconsideration of the amendments.® On June 14, 2017, the EPA issued
a final rule delaying the effective date until February 19, 2019.8°

On April 6, 2017, the EPA issued a final rule amending its electronic reporting
requirements for the Mercury and Air Toxics Standards (MATS) Rule to allow the
continued submission of certain reports in PDF format through June 2018.%

On June 23, 2017, the EPA issued a proposed rule to amend the NESHAP for the
Portland Cement Manufacturing Industry.®

On June 23, 2017, the EPA issued a direct final rule to amend the NESHAP for the
Portland Cement Manufacturing Industry to temporarily revise the testing and monitoring
requirements for hydrochloric acid (HCI) due to the current unavailability of HCI

®Final Rule, Revisions to National Emission Standards for Radon Emissions From
Operating Mill Tailings, 82 Fed Reg. 5,142 (Jan. 17, 2017) (to be codified at 40 C.F.R.
Part 61).
8Final Rule; Notice of Final Action on Reconsideration, National Emission Standards
for Hazardous Air Pollutants: Ferroalloys Production, 82 Fed. Reg. 5401 (Jan. 18, 2017)
(to be codified at 40 C.F.R. pt. 63).
87Final Rule; Delay of Effective Date, Accidental Release Prevention Requirements; Risk
Management Programs Under the Clean Air Act, 82 Fed. Reg. 13,968 (Mar. 16, 2017)
(to be codified at 40 C.F.R. pt. 68).
8Proposed Rule, Accidental Release Prevention Requirements; Risk Management
Programs Under the Clean Air Act, 82 Fed. Reg. 16,146 (Apr. 3, 2017) (to be codified at
40 C.F.R. Part 68).
8Final Rule; Delay of Effective Date, Accidental Release Prevention Requirements; Risk
Management Programs Under the Clean Air Act, Further Delay of Effective Date, 82
Fed. Reg. 27,133 (June 14, 2017) (to be codified at 40 C.F.R. pt. 68).
%Final Rule, Mercury and Air Toxics Standards (MATS) Electronic Reporting
Requirements, 82 Fed. Reg. 16,736 (Apr. 6, 2017) (to be codified at 40 C.F.R. pt. 63).
%Proposed Rule, National Emission Standards for Hazardous Air Pollutants From the
Portland Cement Manufacturing Industry: Alternative Monitoring Method, 82 Fed. Reg.
28,616 (June 23, 2017) (to be codified at 40 C.F.R. pt. 63).
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calibration gases used for quality assurance purposes”.® On August 22, 2017, the EPA
removed the provisions added by the direct final rule,® and issued a proposed rule to revise
the testing and monitoring requirements for HCI due to the unavailability of HCI calibration
gases used for quality assurance purposes.®

On June 29, 2017, the EPA issued a direct final rule®® and a proposed rule®
proposing to approve the Tennessee Department of Environment and Conservation’s
request to implement and enforce State permit terms and conditions that substitute for the
NESHAP from Plating and Polishing Operations with respect to the operation of the Ellison
Surface Technologies, Inc. facility in Morgan County, Tennessee.

On July 27, 2017, the EPA issued a direct final rule®” and a proposed rule®® to
amend the NESHAP for flame attenuation lines in the wool fiberglass manufacturing
industry to provide an additional year for affected sources to comply with the emission
limits for flame attenuation lines. On August 24, 2017, the EPA withdrew the direct final
rule.%

On August 7, 2017, the EPA proposed amendments to NESHAP for Off-Site Waste
and Recovery Operations (OSWRO). The proposed amendments would remove the
additional monitoring requirements for pressure relief devices (PRDs) on containers
because EPA has determined that they are not necessary. 1%

On August 24, 2017, the EPA issued a proposed rule to amend the NESHAP for
the Manufacture of Amino/Phenolic Resins. The EPA proposed to revise the maximum
achievable technology (MACT) standards for continuous process vents at existing affected

9Direct Final Rule, National Emission Standards for Hazardous Air Pollutants From the
Portland Cement Manufacturing Industry: Alternative Monitoring Method, 82 Fed. Reg.
28,562 (June 23, 2017) (to be codified at 40 C.F.R. pt. 63).
%Final Rule, National Emission Standards for Hazardous Air Pollutants From the
Portland Cement Manufacturing Industry: Alternative Monitoring Method, 82 Fed. Reg.
39,671 (Aug. 22, 2017) (to be codified at 40 C.F.R. pt. 63).
%proposed Rule, National Emission Standards for Hazardous Air Pollutants From the
Portland Cement Manufacturing Industry: Alternative Monitoring Method, 82 Fed. Reg.
39,712 (Aug. 22, 2017) (to be codified at 40 C.F.R. pt. 63).
%Direct Final Rule, Approval of Section 112(I) Authority for Hazardous Air Pollutants;
Equivalency by Permit Provisions; National Emission Standards for Hazardous Air
Pollutants; Plating and Polishing Operations, 82 Fed. Reg. 29,432 (June 29, 2017) (to be
codified at 40 C.F.R. pt. 63).
%pProposed Rule, Approval of Section 112(I) Authority for Hazardous Air Pollutants;
Equivalency by Permit Provisions; National Emission Standards for Hazardous Air
Pollutants; Plating and Polishing Operations, 82 Fed. Reg. 29,470 (June 29, 2017) (to be
codified at 40 C.F.R. pt. 63).
Direct Final Rule, National Emission Standards for Hazardous Air Pollutants for Wool
Fiberglass Manufacturing; Flame Attenuation Lines, 82 Fed. Reg. 34,858 (July 27, 2017)
(to be codified at 40 C.F.R. pt. 63).
%proposed Rule, National Emission Standards for Hazardous Air Pollutants for Wool
Fiberglass Manufacturing; Flame Attenuation Lines, 82 Fed. Reg. 34,910 (July 27, 2017)
(to be codified at 40 C.F.R. pt. 63).
®Wwithdrawal of Direct Final Rule, National Emission Standards for Hazardous Air
Pollutants for Wool Fiberglass Manufacturing; Flame Attenuation Lines, 82 Fed. Reg.
49,132 (Oct. 24, 2017) (to be codified at 40 C.F.R. pt. 63).
10proposed Rule, National Emission Standards for Hazardous Air Pollutants: Off-Site
Waste and Recovery Operations, 82 Fed. Reg. 36,713 (Aug. 7, 2017) (to be codified at 40
C.F.R. pt. 63).

26


https://www.gpo.gov/fdsys/pkg/FR-2017-08-22/pdf/2017-17624.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-08-22/pdf/2017-17626.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-06-29/pdf/2017-13665.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-06-29/pdf/2017-13668.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-07-27/pdf/2017-14940.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-07-27/pdf/2017-14943.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-10-24/pdf/2017-23054.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-08-07/pdf/2017-16494.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-08-24/pdf/2017-17514.pdf

sources and proposed requirements for storage vessels at new and existing sources during
periods when an emission control system used to control vents on fixed roof tanks is
undergoing planned routine maintenance. %

On August 29, 2017, the EPA proposed amendments to previous proposals to the
NESHAP for the Wool Fiberglass Manufacturing source category.'% The EPA proposed
to readopt existing emission limits for formaldehyde, to establish emission limits for
methanol, and to establish a work practice standard for phenol emissions from bonded
rotary spin lines at wool fiberglass manufacturing facilities. In addition, the EPA proposed
amendments to the emission limits promulgated on July 29, 2015 for formaldehyde,
methanol, and phenol from flame attenuation lines at wool fiberglass manufacturing
facilities.

On September 21, 2017, the EPA issued a proposed rule to amend the NESHAP for
the Portland Cement Manufacturing Industry to address the results of the residual risk and
technology review that the EPA conducted in accordance with section 112 of the CAA.1%
The EPA found risks due to emissions of air toxics to be acceptable from this source
category with an ample margin of safety, identified no new cost-effective controls under
the technology review to achieve further emissions reductions, and therefore proposed no
revisions to the numerical emission limits based on these analyses.

On September 28, 2017, the EPA issued a final rule amending the NESHAP for the
Phosphoric Acid Manufacturing and Phosphate Fertilizer Production source categories to
revise the compliance date by which affected sources must include emissions from
oxidation reactors when determining compliance with the total fluoride emission limits for
superphosphoric acid process lines.'® The EPA also revised the compliance date for the
monitoring requirements for low-energy absorbers.

On October 11, 2017, the EPA issued a final determination that the risks from
chemical recovery combustion sources at kraft, soda, sulfite, and stand-alone semichemical
pulp mills regulated under the NESHAP are acceptable and that the standards provide an
ample margin of safety to protect public health.1® The EPA also finalized amendments to
the NESHAP based on developments in practices, processes, and control technologies
identified as part of its residual risk and technology review.

On October 16, 2017, the EPA finalized the “residual risk and technology review
(RTR) conducted for the Manufacturing of Nutritional Yeast source category regulated”

101proposed Rule, National Emission Standards for Hazardous Air Pollutants:
Manufacture of Amino/Phenolic Resins, 82 Fed. Reg. 40,103 (Aug. 24, 2017) (to be
codified at 40 C.F.R. pt. 63).
192proposed Rule, National Emission Standards for Hazardous Air Pollutants for Wool
Fiberglass Manufacturing; Rotary Spin Lines Technology Review, 82 Fed. Reg. 40,970
(Aug. 29, 2017) (to be codified at 40 C.F.R. pt. 63).
103proposed Rule, National Emission Standards for Hazardous Air Pollutants From the
Portland Cement Manufacturing Industry Residual Risk and Technology Review, 82 Fed.
Reg. 44,254 (Sept. 21, 2017) (to be codified at 40 C.F.R. pt. 63).
1%Final Rule; Notification of Final Action on Reconsideration, Phosphoric Acid
Manufacturing and Phosphate Fertilizer Production Risk and Technology Review
Reconsideration, 82 Fed. Reg. 45,913 (Sept. 28, 2017) (to be codified at 40 C.F.R. pt. 63).
1%Final Rule, National Emission Standards for Hazardous Air Pollutants for Chemical
Recovery Combustion Sources at Kraft, Soda, Sulfite, and Stand-Alone Semichemical
Pulp Mills, 82 Fed. Reg. 47,328 (Oct. 11, 2017) (to be codified at 40 C.F.R. pt. 63).
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under NESHAP.1% The EPA further finalized finalizing other amendments, including
revisions to the form of the VOC standards for fermenters, removal of the option to monitor
brew ethanol, inclusion of ongoing relative accuracy test audit (RATA), and revisions to
other monitoring, reporting, and recordkeeping requirements.

On October 26, 2017, the EPA published a Final Rule “finaliz[ing] the residual risk
and technology review conducted for the Publicly Owned Treatment Works (POTW)
source category regulated under the National Emission Standards for Hazardous Air
Pollutants™; finalizing revisions to names and definitions of the subcategories, applicability
criteria, regulatory provisions pertaining to emissions during periods of startup, shutdown,
and malfunction (SSM), and the requirements for new Group 1 POTW; adopting initial
notification requirements for existing Group 1 and Group 2 POTW and requirements for
electronic reporting; and making other miscellaneous edits and technical corrections. %’

E. Title VI - Stratospheric Ozone

On July 21, 2017, the EPA issued a determination listing as acceptable additional
substitutes for use in the refrigeration and air conditioning sector and the cleaning solvents
sector pursuant to the EPA’s Significant New Alternatives Policy (SNAP) program.1%®

On September 28, 2017, the EPA issued a direct final rule'® and a proposed rule
to clarify that containers holding two pounds or less of non-exempt substitute refrigerants
for use in motor vehicle air conditioners that are not equipped with self-sealing valves can
be sold to persons that are not certified technicians, provided those small cans were
manufactured or imported prior to January 1, 2018.

On December 11, 2017, the EPA issued a direct final rule'! and a proposed rule!!?
to modify the use conditions required for use of three flammable refrigerants—isobutene
(R-600a), propane (R-290), and R-441A—in new household refrigerators, freezers, and
combination refrigerators and freezers under the SNAP program.
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1%Final Rule, National Emission Standards for Hazardous Air Pollutants: Nutritional
Yeast Manufacturing Residual Risk and Technology Review, 82 Fed. Reg. 48,156 (Oct. 16,
2017) (to be codified at 40 C.F.R. pt. 63).
197Final Rule, National Emission Standards for Hazardous Air Pollutants: Publicly
Owned Treatment Works Residual Risk and Technology Review, 82 Fed. Reg. 49,513
(Oct. 26, 2017) (to be codified at 40 C.F.R. pt. 63).
1%8Determination of Acceptability, Protection of Stratospheric Ozone: Determination 33
for Significant New Alternatives Policy Program, 82 Fed. Reg. 33,809 (July 21, 2017) (to
be codified at 40 C.F.R. pt. 82).
199Direct Final Rule, Protection of Stratospheric Ozone: Refrigerant Management
Regulations for Small Cans of Motor Vehicle Refrigerant, 82 Fed. Reg. 45,202 (Sept. 28,
2017) (to be codified at 40 C.F.R. pt. 82).
10proposed Rule, Protection of Stratospheric Ozone: Refrigerant Management
Regulations for Small Cans of Motor Vehicle Refrigerant, 82 Fed. Reg. 45,253 (Sept. 28,
2017) (to be codified at 40 C.F.R. pt. 82).
Dijrect Final Rule, Protection of Stratospheric Ozone: Revision to References for
Refrigeration and Air Conditioning Sector To Incorporate Latest Edition of Certain
Industry, Consensus-Based Standards, 82 Fed. Reg. 58,122 (Dec. 11, 2017) (to be
codified at 40 C.F.R. pt. 82).
112Notice of Proposed Rulemaking, Protection of Stratospheric Ozone: Revision to
References for Refrigeration and Air Conditioning Sector To Incorporate Latest Edition
of Certain Industry, Consensus-Based Standards, 82 Fed. Reg. 58,154 (Dec. 11, 2017)
(to be codified at 40 C.F.R. pt. 82).
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F. Greenhouse Gas Emissions

On Eebruary 15, 2017, the EPA published a Notice of Document Availability for
the Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2015, summarizing by
source category and sector the annual U.S. emissions of carbon dioxide (COz), methane
(CHa), nitrous oxide (N20), hydrofluorocarbons (HFC), perfluorocarbons (PFC), sulfur
hexafluoride (SFs), and nitrogen trifluoride (NFs) from 1990 through 2015.11

On April 3, 2017, the EPA announced that it was withdrawing its proposed federal
plan to implement its greenhouse gas emission guidelines for existing electric utility
generating units (commonly known as the Clean Power Plan), along with its proposed
model trading rules for the Plan, its proposed amendments to the regulations implementing
CAA section 111(d), and its proposed Clean Energy Incentive Program details.*!*

On April 4, 2017, the EPA announced that it would undertake a review of the Clean
Power Plan and, if appropriate, ultimately “suspend, revise or rescind” it.}*

On April 4, 2017, the EPA announced that it is reviewing and, if appropriate, will
initiate proceedings to suspend, revise or rescind the Standards of Performance for
Greenhouse Gas Emissions From New, Modified, and Reconstructed Stationary Sources:
Electric Generating Units. The review was initiated pursuant to an Executive Order
directing agencies to review existing regulations that potentially burden the development
of domestic energy resources.*

On October 16, 2017, the EPA proposed to repeal the Clean Power Plan, invited
comments on that proposal, and announced that it intended to issue an Advance Notice of
Proposed Rulemaking to solicit information for use in considering potential rules to replace
the Plan.’

On November 8, 2017, the EPA announced that it would hold a public hearing in
Charleston, West Virginia, on November 28 and 29, 2017, on its proposal to repeal the
Clean Power Plan, and it extended the deadline for submitting comments on that
proposal. 8

113Notice of Document Availability and Request for Comments, Inventory of U.S.
Greenhouse Gas Emissions and Sinks: 1990-2015, 82 Fed. Reg. 10,767 (Feb. 15, 2017).
14withdrawal of Proposed Rules, Withdrawal of Proposed Rules: Federal Plan
Requirements for Greenhouse Gas Emissions From Electric Utility Generating Units
Constructed on or Before January 8, 2014; Model Trading Rules; Amendments to
Framework Regulations; and Clean Energy Incentive Program Design Details, 82 Fed.
Reg. 16,144 (Apr. 3, 2017) (to be codified at 40 CFR pt. 60).
115 Announcement of Review, Review of the Clean Power Plan, 82 Fed. Reg. 16,329
(Apr. 4, 2017) (to be codified at 40 C.F.R. pt. 60).
116 Announcement of Review, Review of the Standards of Performance for Greenhouse
Gas Emissions From New, Modified, and Reconstructed Stationary Sources: Electric
Generating Units, 82 Fed. Reg. 16,330 (Apr. 4, 2017) (to be codified at 40 C.F.R. pt. 60).
17proposed Rule, Repeal of Carbon Pollution Emission Guidelines for Existing
Stationary Sources: Electric Utility Generating Units, 82 Fed. Reg. 48,035 (proposed
Oct. 16, 2017) (to be codified at 40 C.F.R. pt. 60).
118proposed Rule; Notice of Public Hearing and Extension of Comment Period, Repeal of
Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility
Generating Units, 82 Fed. Reg. 51,787 (Nov. 8, 2017) (to be codified at 40 C.F.R. pt.
60).
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G. Criteria Air Pollutants

On April 14, 2017, the EPA announced the availability of the final document titled
Policy Assessment for the Review of the Primary National Ambient Air Quality Standards
for Oxides of Nitrogen. This final document addresses the adequacy of the current
standards and relevant science policies that guided the review.*°

On May 10, 2017, the EPA issued “final determinations of attainment by the
attainment date and determinations of failure to attain by the attainment date for ten
nonattainment areas currently classified as ‘‘Moderate’” for the 2006 24-hour PM2s
NAAQS.”*? Seven areas were designated nonattainment: (1) Chico, California; (2)
Imperial County, California; (3) Knoxville- Sevierville-La Follette, Tennessee; (4)
Liberty-Clairton, Pennsylvania; (5) Nogales, Arizona; (6) Sacramento, California; and (7)
San Francisco Bay Area, California. The EPA also proposed to find that following four
nonattainment areas classified as Moderate failed to timely attain the 2006 24- hour PM2s
NAAQS: (1) Fairbanks, Alaska; (2) Logan, Utah-ldaho; (3) Provo, Utah; and (4) Salt Lake
City, Utah. The EPA deferred its final determination regarding its proposed determination
for the Logan, Utah-ldaho, nonattainment area.

On May 19, 2017, the EPA established air quality designations for the 2012 primary
annual fine particle (PM2.5) NAAQS for the remaining undesignated areas in the state of
Tennessee. 2

On June 28, 2017, the EPA extended the deadline for promulgating designations
for the 2015 ozone NAAQS until October 1, 2018.%2 On August 10, 2017, the EPA
withdrew the one-year extension for promulgating designations.?3

On July 26, 2017, the EPA issued a proposed rule that would retain the current
primary national ambient air quality standards for nitrogen dioxide (NO2), without
revision.?*

19Notice of Availability, Release of the Policy Assessment for the Review of the Primary
National Ambient Air Quality Standards for Oxides of Nitrogen, 82 Fed. Reg. 17,948
(Apr. 14, 2017) (to be codified at 40 C.F.R. pts. 50 and 58).
120Final Rule, Determinations of Attainment by the Attainment Date, Determinations of
Failure To Attain by the Attainment Date and Reclassification for Certain Nonattainment
Areas for the 2006 24-Hour Fine Particulate Matter National Ambient Air Quality
Standards, 82 Fed. Reg. 21,711 (May 10, 2017) (to be codified at 40 C.F.R. pts. 52 and
81).
121Final Rule, Air Quality Designations for the 2012 Primary Annual Fine Particle
(PM2.5) National Ambient Air Quality Standard (NAAQS) for Areas in Tennessee, 82
Fed. Reg. 22,888 (May 19, 2017) (to be codified at 40 C.F.R. pt. 81).
122Extension of Deadline for Promulgating Designations, Extension of Deadline for
Promulgating Designations for the 2015 Ozone National Ambient Air Quality Standards,
82 Fed. Reg. 29,246 (June 28, 2017).
1Z3\withdrawal of Extension of Deadline for Promulgating Designations, Withdrawal of
Extension of Deadline for Promulgating Designations for the 2015 Ozone National
Ambient Air Quality Standards, 82 Fed. Reg. 37,318 (Aug. 10, 2017).
124proposed Rule, Review of the Primary National Ambient Air Quality Standards for
Oxides of Nitrogen, 82 Fed. Reg. 34,792 (July 26, 2017) (to be codified at 40 C.F.R. pt.
50).
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On September 5, 2017, the EPA posted on its public electronic docket and website
and solicited comment on responses to certain state designation recommendations for the
2010 sulfur dioxide primary NAAQS.?°

On September 18, 2017, the EPA announced that it is finalizing the updates of the
Outer Continental Shelf (OCS) Air Regulations proposed in the Federal Register on June
17, 2016 and December 12, 2016. Requirements applying to OCS sources located within
25 miles of States’ seaward boundaries must be updated periodically to remain consistent
with the requirements of the corresponding onshore area (COA), as mandated by section
328(a)(1) of the CAA. The portions of the OCS air regulations that the EPA is updating
pertain to the requirements for OCS sources for which the Santa Barbara County Air
Pollution Control District and Ventura County Air Pollution Control District.'%5

On September 28, 2017, the EPA issued a direct final rule clarifying that containers
holding two pounds or less of non-exempt substitute refrigerants for use in motor vehicle
air conditioners that are not equipped with a self-sealing valve can be sold to persons that
are not certified technicians, provided those small cans were manufactured or imported
prior to January 1, 2018.%

On September 28, 2017, the EPA solicited public comment on its direct final rule
clarifying that certain small cans of non-exempt substitute refrigerants for use in motor
vehicle air conditioners may be sold to persons that are not certified technicians, provided
those small cans were manufactured or imported prior to January 1, 2018. The EPA noted
that if it received no adverse comment, it would not take any further action.?

On October 23, 2017, the EPA published its annual adjustment factors for the
automatic excess emissions penalties imposed (in dollars per ton of excess) on sources that
do not meet their annual Acid Rain emissions limitations.!?

On November 16, 2017, the EPA established initial air quality designations for
most areas in the U.S. for the 2015 primary and secondary NAAQS for ozone.**°

125Notification of Availability and Public Comment Period, EPA Responses to Certain
State Designation Recommendations for the 2010 Sulfur Dioxide Primary National
Ambient Air Quality Standard: Notification of Availability and Public Comment Period,
82 Fed. Reg. 41,903 (Sept. 5, 2017) (to be codified at 40 C.F.R. pt. 81).
126Final Rule, Outer Continental Shelf Air Regulations; Consistency Update for
California, 82 Fed. Reg. 43,491 (Sept. 18, 2017) (to be codified at 40 C.F.R. pt. 55).
127Direct Final Rule, Protection of Stratospheric Ozone: Refrigerant Management
Regulations for Small Cans of Motor Vehicle Refrigerant, 82 Fed. Reg. 45,202 (Sept. 28,
2017) (to be codified at 40 C.F.R. pt. 82).
128proposed Rule, Protection of Stratospheric Ozone: Refrigerant Management
Regulations for Small Cans of Motor Vehicle Refrigerant, 82 Fed. Reg. 45,253 (Sept. 28,
2017) (to be codified at 40 C.F.R. pt. 82).
129 Annual Adjustment Factors for Excess Emissions Penalty, Acid Rain Program:
Notification of Annual Adjustment Factors for Excess Emissions Penalty, 82 Fed. Reg.
49,020 (Oct. 23, 2017).
130Final Rule, Air Quality Designations for the 2015 Ozone National Ambient Air Quality
Standards (NAAQS), 82 Fed. Reg. 54,232 (Nov. 16, 2017) (to be codified at 40 C.F.R. pt.
81).
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Chapter 3 « ENDANGERED SPECIES
2017 Annual Report?

The following is a summary of major legislative, administrative, and judicial
developments under the Endangered Species Act (ESA) and the implementing regulations
promulgated by the United States Fish and Wildlife Service (FWS) and the National
Marine Fisheries Service (NMFS) (also known as National Oceanic and Atmospheric
Administration-Fisheries Division, or NOAA-Fisheries) for the calendar year 2017.2

|. LEGISLATIVE DEVELOPMENTS

The following five bills advanced through the House Committee on Natural
Resources in October 2017 and may signal upcoming legislative changes to the ESA.

The Gray Wolf State Management Act would direct the Department of the Interior
(DOI) to reissue two final rules that would reinstate the delisting and removal of ESA
protections for the gray wolf populations located in Wyoming and in nine states in the
western Great Lakes region, including Wisconsin, Michigan, Minnesota, North Dakota,
South Dakota, lowa, Illinois, Indiana, and Ohio. The Act also provides that the mandated
rule reisssuances that delist these gray wolf populations “shall not be subject to judicial
review.”

The Listing Reform Act would require the DOI or the Department of Commerce
(DOC) to consider economic factors in listing decisions and would authorize the DOI or
DOC to not list a species as threatened or endangered based on the likelihood of
“significant, cumulative economic effects” of the designation. The Listing Reform Act
would also amend the ESA to: (1) allow regulators to consider petitions to list a species as
endangered or threatened based on priority, rather than in the order the petitions are
received; (2) prohibit regulators from giving general priority to petitions to list a species
over petitions to delist a species; and (3) change the time to consider a petition to list or
delist from within twelve months to “as expeditiously as possible.” 4

The State, Tribal, and Local Species Transparency and Recovery Act would require
the DOI or DOC to (1) disclose all data that serves as a basis for designating a species as
threatened or endangered to the States affected by the listing, and (2) to consider data
provided by affected States, tribes, and local governments as part of the “best available
scientific and commercial data” used by the DOl and DOC to make listing determinations.®

The Saving America’s Endangered Species Act or “SAVES Act” would amend the
ESA to provide that species in the United States that are “not native to the United States”

1Compiled by J. B. Ruhl, David Daniels Allen Distinguished Chair in Law, Vanderbilt
University Law School; Sarah Wells, Associate, Nossaman LLP; and Court C. VanTassell,
Associate, Liskow & Lewis. The principal focus of this report is the Endangered Species
Act (ESA), 16 U.S.C. 8§ 1531-1544 (2012).
2Developments involving criminal prosecutions and the Convention on International Trade
in Endangered Species are not covered in this report unless they have general application
to ESA law and practice.
3H.R. 424, 115th Cong. (2017); S. 164, 115th Cong. (2017); see Removal of the Gray Wolf
in Wyoming from the Federal List of Endangered and Threatened Wildlife, 77 Fed. Reg.
55,530 (Sept. 10, 2012) (codified at 50 C.F.R. pt. 17) (Final rule); Revising the Listing of
the Gray Wolf (Canis lupus) in the Western Great Lakes, 76 Fed. Reg. 81,666 (Dec. 28,
2011) (codified at 50 C.F.R. pt. 17) (Final rule).
*H.R. 717, 115th Cong. (2017).
°H.R. 1274, 115th Cong. (2017); see S. 735, 115th Cong. (2017).
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cannot be treated as endangered or threatened species for the purposes of the ESA, which
would, among broader impacts, affect the importation of exotic wildlife and animal
trophies.®

The Endangered Species Litigation Reasonableness Act would strike from the ESA
the provision permitting the award of costs and attorney’s fees to “any party, whenever the
court determines such an award is appropriate” and, instead, would limit the award of costs
and attorney’s fees in accordance with United States Code title 28, section 2412 and would
only authorize such an award to the “prevailing party.”’

I1. ADMINISTRATIVE DEVELOPMENTS?®

FWS and NMFS have embarked upon a busy reform agenda following the
transition in administrations. Broad Executive Orders® impacting ESA issues and federal
regulatory issues more generally early in the year began to give way to more direct
proposals, notices of intent to revise rules and policies, and public comment opportunities
to inform a broad array of ESA-related regulatory reforms contemplated by FWS.

In January 2017, in the final days of the Obama administration, FWS issued a
Director’s Order establishing a new Policy Regarding Voluntary Prelisting Conservation
Actions.® The policy had previously been formally noticed in the Federal Register, but the
final policy was issued via Director’s Order rather than formal publication. The policy
addresses the crediting of voluntary conservation actions taken for species prior to their
listing under the ESA and followed 2016 final rules revising the regulations applicable to
Candidate Conservation Agreements with Assurances (CCAAS).

®H.R. 2603, 115th Cong. (2017).
"H.R. 3131, 115th Cong. (2017); see 28 U.S.C. § 2412.
8Specific listings of species, designations of critical habitat, development of recovery plans,
inter-agency consultations, and issuance of incidental take authorizations are not covered
in the portion of this report on administrative developments unless they have general
application to ESA law and practice.
%See, e.g., Executive Order 13771, “Reducing Regulation and Controlling Regulatory
Costs” (Feb. 3, 2017) (establishing that, unless prohibited by law, whenever an executive
department or agency publicly promulgates a new regulation, it must identify at least two
existing regulations to be repealed); Executive Order 13781, “Comprehensive Plan for
Reorganizing the Executive Branch” (Mar. 13, 2017) (seeking proposals for agency
reform, program elimination, management reform, and any other ideas for reorganizing the
Federal government); Executive Order 13783, “Promoting Energy Independence and
Economic Growth” (compelling review of environmental regulations that may burden
energy production and rescinding the Obama Presidential Memorandum on mitigation that
established the net benefit goal or, at a minimum, no net loss of protected resources);
Executive Order 13777, “Enforcing the Regulatory Reform Agenda” (Apr. 28, 2017)
(requiring the head of each federal agency to designate a Regulatory Reform Officer and
establish a Regulatory Reform Task Force to evaluate existing regulations and make
recommendations to the agency head regarding their repeal, replacement, or modification);
Executive Order 13807, “Establishing Discipline and Accountability in the Environmental
Review and Permitting Process for Infrastructure Projects” (Aug. 18, 2017) (establishing
“performance priority goals” for environmental permitting of infrastructure projects and
introducing the “One Federal Decision” concept).
ODirector’s Order No. 218, “Policy Regarding Voluntary Prelisting Conservation
Actions,” U.S. FISH & WILDLIFE SERV. (Jan. 18, 2017).
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Also in the final days of the Obama administration, the Solicitor of the U.S.
Department of the Interior (DOI) issued in January 2017 Solicitor’s Opinion M-37041,
explaining and supporting DOI’s longstanding interpretation that the Migratory Bird
Treaty Act (MBTA) prohibits incidental, non-purposeful “take” of migratory birds.'! M-
37041 was subsequently suspended and temporarily withdrawn in February 2017 by the
then-Acting Secretary of the Interior to enable review of the memorandum by the new
administration.*? Ultimately, in December 2017, DOI released a new Solicitor’s Opinion,
M-37050, that rescinded and replaced M-37041, announcing a reversal in DOI
interpretation of the scope of MBTA liability. M-37050 concluded that the MBTA
prohibition on “take” only applies to “affirmative actions that have as their purpose the
taking or killing of migratory birds, their nests, or their eggs.”*3

DOI Secretarial Order 3353, issued in August 2017, initiated a review of federal
plans for the greater sage-grouse that had been finalized in 2015 as well as state
conservation plans and programs benefiting the species.* The stated purpose of the review
was to enhance cooperation and clarify the conservation partnership between DOI and
affected western states for the greater sage-grouse. In August 2017, DOI released a report
prepared by a Greater Sage Grouse Team in response to Secretarial Order 3353 that
provided recommendations for the revision of the greater sage-grouse plans and
improvement of their implementation.'® Then, in October 2017, the Bureau of Land
Management announced the reopening of its greater sage-grouse land use plans,*® as did
the Forest Service.’

In June 2017, DOI announced a general request for public comment on regulatory
reform regarding how DOI could improve implementation of regulatory reform initiatives
and policies and to identify regulations for repeal, replacement, or modification.'® Building
upon this regulatory reform effort, in October 2017 DOI released a report entitled “Review

I Memorandum from U.S. Dep’t of Interior, Solicitor to U.S. Fish & Wildlife Serv. Dir.,
M-37041, “Incidental Take Prohibited Under the Migratory Bird Treaty Act” (Jan. 10,
2017).
12Memorandum from K. Haugrud, U.S. Dep’t of the Interior Acting Sec’y to U.S. Dep’t of
the Interior Acting Solicitor, “Temporary Suspension of Certain Solicitor M-Opinions
Pending Review” (Feb. 6, 2017).
BMemorandum from U.S. Dep’t of the Interior Principal Deputy Solicitor to U.S. Dep’t of
the Interior Sec’y, Deputy Sec’y, Asst. Sec’y for Land & Minerals Mgmt., Asst. Sec’y for
Fish & Wildlife & Parks, M-37050, “The Migratory Bird Treaty Act Does Not Prohibit
Incidental Take” (Dec. 22, 2017).
14Secretarial Order No. 3353, “Greater Sage-Grouse Conservation & Cooperation with
Western States,” U.S. DEP’T OF THE INTERIOR (June 7, 2017).
>Report in Response to Secretarial Order 3353, DOl SAGE GROUSE REVIEW TEAM (Aug.
4,2017).
®Notice of Intent to Amend Land Use Plans Regarding Greater Sage-Grouse Conservation
& Prepare Associated Environmental Impact Statements or Environmental Assessments,
82 Fed. Reg. 47,248 (Oct. 11, 2017) (Notice of intent).
Yldaho & Southwestern Montana (Beaverhead-Deerlodge, Boise, Caribou-Targhee,
Salmon-Challis, & Sawtooth National Forests & Curlew National Grassland); Nevada
(Humboldt-Toiyabe National Forest); Utah (Ashley, Dixie, Fishlake, Manti-La Sal, &
Uinta-Wasatch-Cache National Forests); Wyoming (Bridger-Teton National Forest); and
Wyoming/Colorado (Medicine Bow-Routt National Forest & Thunder Basin National
Grassland); Amendments to Land Management Plans for Greater Sage-Grouse
Conservation, 82 Fed. Reqg. 55,346 (Nov. 21, 2017) (Notice of intent).
18Regulatory Reform, 82 Fed. Reg. 28,429 (June 22, 2017) (Request for comment).
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of the Department of the Interior Actions that Potentially Burden Domestic Energy,” which
specifically discusses a number of ESA-related issues.*® The report describes DOI progress
in implementing the March 2017 Executive Order 13783, “Promoting Energy
Independence and Economic Growth.”%°

Later in the year, FWS issued a notice of policy review on the revised FWS general
mitigation policy and the new FWS ESA compensatory mitigation policy that were
finalized less than a year ago.?* FWS sought public comment on potential revision of the
policies and removal of the polices’ conservation planning goal of achieving a net benefit
or, at a minimum, no net loss of natural resources. Relatedly, FWS and NMFS jointly
published notices of their review of the regulations?? and policy?® governing CCAAs under
the ESA. FWS and NMFS plan to review and potentially revise the CCAA regulations and
policy, including their conservation planning goal of a net benefit or, at a minimum, no net
loss of natural resources.

FWS established by a November 2017 internal memorandum the new FWS practice
of formally requesting participation of at least two representatives from state government
in each science team that develops a Species Status Assessment pursuant to the ESA.?*
This enhanced role for the states in ESA analyses of species’ status provides for one
representative from the state fish and wildlife agency and the other representative
designated by the respective Governor’s office.

1. JuDICIAL DEVELOPMENTS?
A Section 4: Listings, Critical Habitat Designation, and Recovery Plans
1. Listings and Delistings
After a portion of the endangered gray wolf population rebounded, the government

promulgated a rule designating and delisting a sub-population inhabiting all or portions of
nine states in the Western Great Lakes region of the United States. The D.C. Circuit vacated

Final Report: Review of the Department of the Interior Actions that Potentially Burden
Domestic Energy, U.S. DEP’T OF THE INTERIOR (Oct. 24, 2017).

2Executive Order 13783, supra note 11 (compelling review of environmental regulations
that may burden energy production).

ZMitigation Policies of the U.S. Fish & Wildlife Service; Request for Comments, 82 Fed.
Reg. 51,382 (Nov. 6, 2017) (Request for comments).

22Endangered and Threatened Wildlife & Plants; Regulations for Candidate Conservation
Agreements with Assurances, 82 Fed. Reg. 55,550 (Nov. 22, 2017) (Request for
comments).

Z3Candidate Conservation Agreements with Assurances Policy, 82 Fed. Reg 55,625. (Nov.
22, 2017) (Request for comments).

Z4Memorandum from U.S. Dep’t of the Interior Principal Deputy Dir. to U.S. Fish &
Wildlife Serv. Ass’t Dir. of Ecological Servs., “State Representation on Species Status
Assessment Teams” (Oct. 13, 2017).

2The case discussions presented in this report include significant ESA cases selected by
the authors and organized according to an outline of major ESA sections as the statute
existed in 2017. All slip opinions are on file with the authors. Decisions from late in the
calendar year 2016 may be included if they were not included in the Committee’s 2016
Year in Review Report. Due to space limits, the focus is on appellate and important district
court opinions, and only those portions of an opinion presenting significant ESA legal
developments are summarized.
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the rule on two grounds.?® First, although the court found FWS’s interpretation of ESA to
permit the designation of distinct population segments within a listed species that could
then be delisted was reasonable, it held that FWS improperly failed to consider the effects
of the delisting on the remnant population. Second, although the court found FWS’s
interpretation of term “range” to mean the current range of a species was reasonable, it held
that FWS improperly failed to include consideration of the species’ lost historical range
when considering its status in its current range. The court rejected arguments that FWS’s
decision regarding whether wolves in Minnesota should be included in the delisted sub-
population was driven by politics rather than science.

In determining that the Cabinet-Yaak grizzly bear was not warranted for listing as
an endangered species, FWS applied what it called the “agency’s long-standing
interpretation of the statutory phrase ‘in danger of extinction’” as meaning on the brink of
extinction and urged the district court to apply Chevron deference to the interpretation.?’
The district court found that the “on the brink of extinction” standard was a new policy for
which FWS had never provided an explanation, and thus was not entitled to Chevron or
Skidmore deference, and vacated the not warranted finding. The court also instructed FWS,
to the extent it intends to continue using the “brink of extinction” standard, to show that
this new interpretation is permissible under the ESA.

The Ninth Circuit explained that FWS is not required to proceed solely on basis of
its Listing Priority Number (LPN) rankings when making “warranted but precluded”
findings, in this case for the whitebark pine. FWS must show that it is making expeditious
progress in the process of listing and delisting other species, and may consider budget
limitations, court orders, and statutory deadlines.?®

The Ninth Circuit rejected a claim that FWS ignored climate change as a factor in
assessing whether desert eagles are significant to their taxon. The court deemed it sufficient
that FWS explained it was “uncertain about the magnitude of the threat posed by climate
change . . . However, based on the best information available, we conclude that climate
change is not a significant threat” to the eagle, which is “highly adaptable.” 2°

The D.C. Circuit held that, in delisting the gray wolf in Wyoming transferring the
management of the wolf from federal control to state control, it was permissible for FWS
to rely on nonbinding and unenforceable representations in the State of Wyoming’s
management plan in concluding that the plan was adequate to ensure that the State would
maintain the necessary number of breeding pairs and individual wolves required by the
delisting rule. The court explained that nothing in the ESA demands that such
representations be legally binding, and that FWS could reasonably conclude that they were
sufficiently certain to be implemented based on the strength of the State’s incentives.*°

2. Critical Habitat Designations

In a lengthy, blistering dissent from a denial of rehearing en banc, a group of Fifth
Circuit judges condemned the panel’s ruling that critical habitat can include areas
uninhabitable by the species.3! The dissent argued that the ESA sets out the following path
for the critical-habitat designation process: (1) determine whether the land in question is
the species’ habitat; (2) if so, determine whether any portion of that land meets the

Z6Humane Soc’y of U.S. v. Zinke, 865 F.3d 585 (D.C. Cir. 2017).

27 All. for the Wild Rockies v. Zinke, 265 F. Supp. 3d 1161 (D. Mont. 2017).

2\Vildwest Inst. v. Kurth, 855 F.3d 995 (9th Cir. 2017).

29Ctr. for Biological Diversity v. Zinke, 868 F.3d 1054 (9th Cir. 2017).

Defenders of Wildlife v. Zinke, 849 F.3d 1077 (D.C. Cir. 2017).

$IMarkle Interests, L.L.C. v. U.S. Fish & Wildlife Serv., 848 F.3d 635 (5th Cir. 2017).
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definition of critical habitat; and (3) if so, designate that portion of the species’ habitat as
its critical habitat.

3. Recovery Plans

A district court held that the manner in which FWS incorporates the elements of
recovery plans is discretionary and thus not reviewable under the ESA citizen suit
provision, and that recovery plans are not final agency action and thus are not reviewable
under the Administrative Procedures Act (APA).%?

4. Five-Year Reviews

There were no significant developments to report.
B. Section 5: Habitat Acquisition

There were no significant developments to report.
C. Section 6: State Cooperative Programs

There were no significant developments to report.

D. Section 7: Federal Agency Conservation Duty, Jeopardy Standard Consultations,
and Incidental Take Statements

1. Section 7(a)(1) Conservation Duty

In a rare outcome, a district court found that the United States Department of
Agriculture (USDA) had not satisfied its ongoing conservation obligations under section
7(a)(1) by simply terminating a beetle release program when it was found to adversely
affect the endangered flycatcher.®® With no other affirmative conservation actions evident
in the record, the USDA was in violation of section 7(a)(1).

2. Section 7(a)(2) Jeopardy and Adverse Modification Standard and
Consultations

The Ninth Circuit explained that, in reaching a no-jeopardy opinion regarding the
effects on endangered turtles of approving increased swordfish fishing, NMFS was entitled
to rely on a climate model that could only predict changes in the turtle population for 25
years, and that its conclusions that climate change effects could not be “reliably quantified”
nor “qualitatively described or predicted” by the agency at the time were reasonable.®*

The Ninth Circuit agreed with FWS that the plain language of the ESA requires that
an adverse modification of critical habitat consists of two elements: (1) a “modification”
of the habitat that is (2) “adverse,” and on that basis rejected the argument that reduced
connectivity resulting from a project’s narrowing of a corridor between two of the desert
tortoise’s critical habitat units could constitute adverse modification, because the

%2Friends of the Wild Swan, Inc. v. Thorson, 260 F. Supp. 3d 1338 (D. Ore. 2017).

Ctr. for Biological Diversity v. Vilsack, 276 F. Supp. 3d 1015 (D. Nev. 2017).

%Turtle Island Restoration Network v. U.S. Dep’t of Commerce, 878 F.3d 725 (9th Cir.
2017).
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construction of the project would not have resulted in any alteration to the critical habitat
itself.%

Several cases worked at the intersection of the complex topics of what form and
extent of agency discretion is needed to trigger consultation duties and the interplay of the
Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) and the ESA. The Ninth
Circuit, which has developed an almost inscrutable jurisprudence on the discretionary
action issue, ruled that although the EPA has an ongoing duty under FIFRA to comply with
the ESA, triggering of Section 7 consultation duties is based on an affirmative agency
action and thus the retention of discretionary control over previously issued pesticide
registrations is not such an ongoing action.® Elsewhere, a district court in the Ninth Circuit
ruled that EPA’s decision to convert a FIFRA pesticide registration from conditional to
unconditional is sufficiently discretionary to trigger consultation, but that EPA’s
publication in the Federal Register of applications for new uses of registered pesticides
does not.%

Consistent with the Ninth Circuit’s opinion on discretionary action described
above, as well as with the Circuit’s convoluted jurisprudence on the issue generally, a
district court in the Ninth Circuit distinguished between the discretion the Bureau of
Reclamation exercises in the execution and renewal of water delivery contracts, which does
trigger consultation requirements, versus the agency’s discretion during the term of the
contracts, which did not require reinitiation of the consultations because no contract
provisions conferred on the agency authority to modify the contracts for any reason during
their terms. The court’s opinion—one on a series of trial and appellate decisions in the
underlying litigation—provides a commendably thorough and well-reasoned review of the
Ninth Circuit’s jurisprudence on this issue.3®

3. Section 7(d) Prohibition Against Irreversible Commitment of Resources
There were no significant developments to report.
4, Incidental Take Statements

The Forest Services and a ski resort developer entered into a land exchange to allow
access to the planned ski resort. The Forest Service expressed concerns about the impacts
the development of the base area could have on species habitat in the ski area, but
disavowed any involvement with or authority over the ski resort. The Forest Service
initially advised the developer that it would conduct section 7 consultation only with regard
to land transfer area, for which no take of listed species was anticipated, leaving it to the
developer to obtain a section 10 incidental take permit for any impacts at the ski area. But
the Forest Service later agreed to include the ski area within the scope of the consultation,
and the resulting incidental take statement authorized take of one lynx at the ski area,
contained conservation measures, and imposed on FWS, not the Forest Service, the duty
to monitor and enforce. The district court expressed skepticism regarding what it called
“this use of Section 7 to, in effect, circumvent Section 10 compliance with Section 7 by a
non-federal party,” but did not reach that issue as it found the conservation measures

Defs. of Wildlife v. Zinke, 856 F.3d 1248 (9th Cir. 2017).
3Ctr. for Biological Diversity v. U.S. Envtl. Prot. Agency, 847 F.3d 1075 (9th Cir. 2017).
37Ellis v. Housenger, 252 F. Supp. 3d 800 (N.D. Cal. 2017).
%Nat. Res. Def. Council v. Norton, 236 F. Supp. 3d 1198 (E.D. Cal. 2017).
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inadequate and the shifting of ongoing agency oversight from the Forest Service to FWS
impermissible. %

E. Section 9: Take Prohibition

After having held that water delivery contracts between the Bureau of Reclamation
and Bay-Delta area water users did not contain terms conferring sufficient discretion on
the agency to require ongoing reinitiation of consultation (see above), the district court
grappled with the issue of whether the agency nonetheless could be held liable for
unauthorized takes of listed aquatic species caused by the water deliveries. The court
explained the issue to be whether a federal agency acting to implement a non-discretionary
duty imposed by a valid contract should be subject to Section 9 liability. The court ruled
as a matter of law it should not, stating:

[T]he Court does not believe it is appropriate to impose Section 9 liability
on a government agency for take caused by an action over which it has no
control. In this case, to do the opposite would require Reclamation to either
breach still-valid [contracts], or obtain a Section 10 ITP before
implementing any non-discretionary aspect of the SRS Contracts.
Accordingly, the Court finds that a federal agency that is legally required to
take an action pursuant to federal law, such as by implementing non-
discretionary terms in an otherwise valid water delivery contract, that
agency cannot be the proximate cause of Section 9 take by undertaking that
non-discretionary action. While the concept of proximate cause limits a
federal agency’s Section 9 liability for actions over which it has no control,
such a limit naturally would not apply where the federal agency does retain
some degree of control. Accordingly, Section 9 take liability may attach to
take otherwise proximately caused by actions over which a federal agency
does have control.*

Nevertheless, the court reasoned that the level of discretion necessary to trigger section 7
consultation or reinitiation is not necessarily the same as the level of discretion needed to
trigger exposure to liability for take under section 9, and that fact issues existed regarding
certain aspects of the contracts in this regard, thus denying the government’s motion to
dismiss.

The Fifth Circuit ruled that plaintiff’s theory that barge traffic was taking the
endangered sea turtle failed to establish likelihood of success on the merits and thus denied
preliminary injunction. The causal theory was that (1) if turtles feed on moss on the
mooring dolphins when mooring operations are taking place; (2) if they attempt to flee by
diving; and (3) if they run out of water and hit the bottom; then there is an opportunity for
a take to occur. The court explained “that is quintessential speculation. Such speculation
built upon further speculation does not amount to a ‘reasonably certain threat of imminent
harm’ to the endangered turtles.”*!

%Rocky Mountain Wild v. Dallas, No. 15—-cv—01342-RPM, 2017 WL 6350384 (D. Colo.
May 19, 2017).

“ONat. Res. Def. Council, 236 F. Supp. 3d at 1239 (emphasis in original).

*1Friends of Lydia Ann Channel v. U.S. Army Corps of Eng’rs, 701 F. App’x 352 (5th Cir.
2017).
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F. Section 10: Permits and Experimental Populations
1. Habitat Conservation Plans (HCPs) and Incidental Take Permits

FWS issued an incidental take permit to the Maine Department of Inland Fisheries
and Wildlife authorizing incidental takes of Canada lynx resulting from its state-regulated
trapping programs. A district court ruled that it was acceptable for FWS to limit mitigation
to its estimated three lethal takes, on the ground that non-lethal takes were minor and did
not require mitigation, and that creation of sufficient snowshoe hare habitat to support three
additional lynx was adequate mitigation.*2

2. Experimental and Reintroduced Populations
There were no significant developments to report.
G. Section 11: Enforcement, Citizen Suits, Standing, and Jurisdiction Issues

A wildlife conservation group claimed that acts and omissions by the New York
state parks commissioner led to populations of feral cats at a state park that were posing a
risk to a threatened bird species. Rejecting an Article 111 standing challenge, the district
court held that although this chain of causation has more than one link, it is neither
hypothetical nor tenuous and is “certainly not implausible.”*

The First Circuit held that because the Federal Energy Regulatory Commission
(FERC) had incorporated Biological Opinions into its order on dam relicensing, the Federal
Power Act precluded direct challenge of the Biological Opinions in district court and
required the claims to be brought directly to the D.C. Circuit.**

H. Miscellaneous ESA Topics and Related Federal and State Laws

Reversing a district court ruling, the Tenth Circuit held that the regulation on
nonfederal land of take of the Utah Prairie dog, a purely intrastate species, is a
constitutional exercise of congressional authority under the Commerce Clause and, thus
Congress could also constitutionally authorize the Secretary of the Interior to promulgate
regulations to achieve this end.*

In the next installment in the long ongoing Klamath River Basin irrigation district
and water user takings claims, the Court of Federal Claims held that none of the claimants
established cognizable taking claims: although the court recognized the property interests
the claimants had in delivery of water, the takings claims were precluded either by
contractual limitations or by the Tribal holders of superior water rights.*®

“2Friends of Animals v. Phifer, 238 F. Supp. 3d 119 (D. Me. 2017).
4Am. Bird Conservancy v. Harvey, 232 F. Supp. 3d 292 (E.D.N.Y. 2017).
#4Me. Council of Atl. Salmon Fed’n v. Nat’l Marine Fisheries Serv., 858 F.3d 690 (st Cir.
2017).
“SPeople for Ethical Treatment of Prop. Owners v. U.S. Fish & Wildlife Serv., 852 F.3d
990 (10th Cir. 2017).
46Baley v. U.S., 134 Fed. Cl. 619 (Fed. Cl. 2017).
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Chapter 4 « ENVIRONMENTAL DISCLOSURE
2017 Annual Report?

|I. GOVERNMENTAL ACTION
A SEC Rules and Proposals

2017 was marked by inaction and rollbacks at the Securities and Exchange
Commission (SEC) with respect to environmental disclosures. In 2016, the SEC introduced
a Concept Release to seek public comment on modernizing certain business and financial
disclosure requirements in Regulation S-K, chief among them disclosure of sustainability-
related information.? The Concept Release sought feedback from publicly-traded
companies and the public whether sustainability disclosures should be more proscriptive
than the current “reasonable investor” standard.® The SEC received over 276 non-form
comment letters; two thirds of these letters addressed sustainability information in SEC
filings with the majority of these supporting improved disclosure of sustainability-related
information in SEC filings.* Nevertheless, in 2017, the SEC did not act on these comments.

Similarly, in 2016, the SEC proposed new requirements and best practices
regarding disclosures for the mining industry.®> The SEC’s proposed rule on Modernization
of Property Disclosures for Mining Registrants, issued June 16, 2016, would have required
more environmental risk disclosure.® The SEC extended the comment period for the
proposed rule through September 26, 2016’ and comments on the proposed rule were
published.® However, the SEC did not issue a final rule in 2017.

Rather, at multiple occasions in 2017, the SEC — and the Trump Administration
more broadly — took aim at the Conflict Minerals Disclosure mandated by Section 1502 of
the Dodd-Frank Reform and Consumer Protection Act (“Dodd-Frank”), which requires
issuers to trace whether their products contain minerals from a war-torn part of Africa. In
January, the acting SEC Chairman, Michael Piwowar, announced plans to reconsider its

This summary was prepared by Jim Creech, Student, Elisabeth Haub School of Law at
Pace University; Donna Mussio, Special Counsel, Fried, Frank, Harris, Shriver &
Jacobson, LLP; Mary Beth Phipps, Associate, Fried, Frank, Harris, Shriver & Jacobson,
LLP; Jenny McClister, Compliance and Social Responsibility Counsel, Hewlett Packard,
Inc.; and Edward Witte, Attorney, Godfrey & Kahn, S.C.
2Business and Financial Disclosure Required by Regulation S-K, 81 Fed. Reg. 23,916 (Apr.
22, 2016) (to be codified at 17 C.F.R. pts. 210, 229, 230, 232, 239, 240 and 249) (Concept
Release).
3Id. at 23,916.
4BUSINESS AND FINANCIAL DISCLOSURE REQUIRED BY S-K-THE SEC’S CONCEPT RELEASE
AND ITS IMPLICATIONS, SUSTAINABILITY ACCOUNTING STANDARDS BD. (Sept. 14, 2016).
®Modernization of Property Disclosures for Mining Registrants, 81 Fed. Reg. 41,652 (June
27, 2016) (Proposed rule) (to be codified at 17 C.F.R. pts. 229, 239, and 249).
®Madison Condon, Rules Would Require More Environmental Risk Disclosure in Mining,
EARTH INST. CoLumMBIA U. (Aug. 10, 2016); SEC Proposes New Mining Disclosure Rules,
GooDMANS LLP UPDATE (June 27, 2016); Understanding the SEC’s Proposed New
Mining Disclosure Rules: Questions and Answers, DORSEY (July 6, 2016).
"Extension of Comment Period for Modernization of Property Disclosures for Mining
Registrants, 81 Fed. Reg. 58,877 (Aug. 26, 2016) (Proposed rule) (to be codified at 17
C.F.R. pts. 229, 239, and 249).
8Comments on Proposed Rule: Modernization of Property Disclosures for Mining
Registrants, U.S. SECURITIES & EXCHANGE CoMM’N (last updated Mar. 29, 2018).
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Conflict Minerals Disclosure rule — Rule 13p-1 — and requested public comment.® In
February, a draft Presidential Memorandum surfaced that indicated the White House may
seek to temporarily waive requirements of the SEC’s Conflict Minerals rule on national
security grounds.® In March, the State Department issued a request for stakeholder input
signaling a potential broader interagency effort to consider alternatives for addressing
responsible sourcing of minerals in the Democratic Republic of Congo.!! In April,
following the D.C. District Court’s final judgment in a case that struck down a narrow
portion of the Conflict Minerals Disclosure rule,*? Piwowar released a statement
questioning whether the SEC could reconcile the D.C. Circuit Court’s decision with
Congress’s intent in Section 1502.13 That same day, the SEC’s Division of Corporate
Finance stated it would “not recommend enforcement action” for companies that do not
file a Conflict Minerals Report required by paragraph (c) of the rule.* In the end, the
Conflict Minerals Rule remained largely intact as of May 31, the filing deadline.

In another move that may curtail requests for increased environmental disclosures,
in July, Jay Clayton, President Trump’s SEC Chairman, signaled the need to review the
SEC’s shareholder proposal rule in an apparent move to curtail activist shareholder
proposals, chief among them proposals to force company disclosures or action regarding
the environment and other social issues.’® Accordingly, on November 1, SEC staff
published new guidance on when issuers can fairly ignore shareholder proposals.®
Namely, the guidance expands when issuers can disregard shareholder proposals under
either the “ordinary business exception” under Rule 14a-8(i)(7) or the “economic relevance
exception” under Rule 14a-8(i)(5).1" Following this guidance, in December, Apple pushed
back on shareholder proposals on climate issues and human rights concerns.'®

Congress also passed and proposed legislation rolling back certain SEC rules
relating to certain Dodd-Frank requirements. On February 14, 2017, using the

Susan N. Lynch, Acting SEC Chair Seeks to Scale Back ‘Conflict Minerals’ Rule, Reuters
(Jan. 31, 2017).

©¥Draft Memorandum from Donald Trump to Securitiess & Exchange Comm’n.,
“Suspension of the Conflict Minerals Rule,” (Feb. 2017).

"Notice of Stake Holder Consultations on Responsible Conflict Mineral Sourcing, 82 Fed.
Reg. 15,265 (Mar. 27, 2017) (Notice).

12Nat’l Ass’n of Mfrs. v. SEC, No. 13-CF-000635 (D.D.C. Apr. 3, 2017). This case
determined that the Securities Exchange Act of 1934 and the Conflict Minerals Rule
“violate[d] the First Amendment to the extent that the statute and rule require regulated
entities to report to the Commission and to state on their website that any of their products
have ‘not been found to be “DRC conflict free.”

13press Release from Acting Chairman Michael S. Piwowar, Securities & Exchange
Comm’n, Statement of Acting Chairman Piwowar on the Court of Appeals Decision on the
Conflicts Minerals Rule (Apr. 7, 2017).

14Press Release, SEC Div. of Corp. Fin., Updated Statement on the Effect of the Court of
Appeals Decision on the Conflict Minerals Rule (Apr. 7, 2017).

®Ronald Orol, SEC’s Clayton Takes Hard Line on Activist Shareholder Proposal,
THESTREET (July 26, 2017); Lynch, supra note 9; Cydney Posner, Is the noose tightening
around the shareholder proposal rules?, CooLEY PusCo (July 28, 2017).

18Staff Legal Bulletin No. 141 (CF), Div. oF CORP. FIN., SECURITIES & EXCHANGE COMM’N
(Nov. 1, 2017).

71d.; see David R. Brown, SEC Issues New Guidance on Shareholder Proposals, NIXON
PEABODY LLP (Nov. 7, 2017).

8Ross Kerber, Apple aims to block climate, rights proposals with quick use of SEC
guidance, REUTERS (Dec. 11, 2017).
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Congressional Review Act, President Trump signed legislation repealing the SEC’s Rule
139-1 regarding transparency for resource extraction companies.’® The rule was
promulgated under Section 1504 of Dodd-Frank and was meant to curb corruption in
resource-rich countries by requiring U.S. resource extraction companies to disclosure
payments made to governments.?® An earlier version of the rule was vacated by the U.S.
District Court for the District of Columbia finding that the SEC had overstepped its
mandate.?* On June 27, 2016, the SEC announced its adoption of the new Rule 13g-1,
which it claimed remedied the defects identified by the District Court.?? This revised Rule
13qg-1 was repealed by the February 2017 legislation under the Congressional Review Act.

Through the Financial CHOICE Act, which would curtail shareholder proposals,
Congress also attempted to repeal the provisions in Dodd-Frank mandating disclosure of
conflict minerals, payments to foreign governments by resource extraction issuers, and
mine safety violations.? This legislation passed the U.S. House of Representatives in June
2017 but was “dead on arrival” in the Senate.?* Therefore, at the close of 2017, while
statutory mandates for disclosure remain intact, the rules implementing disclosure were
either threatened or removed. This trend is expected to continue into 2018.

B. ExxonMobil Climate Change Investigation and Litigation

In November 2015, New York Attorney General Eric Schneiderman subpoenaed
ExxonMobil seeking documents concerning its knowledge about and research into the
science and effects of climate change, specifically focusing on potential harm to investors
and whether the company was required to share its information.?® ExxonMobil argued that
these documents were protected by accountant-client privilege under Texas state law.?® On
September 12, 2017, the New York Court of Appeals, the state’s highest court, affirmed
the lower court’s decision that New York state law applies, which does not recognize an
accountant-client privilege.?” As a result, ExxonMobil would be required to produce the
documents requested by Schneiderman; however, Exxon continues to fight the probe,
arguing in federal court that “the investigation is politically motivated and violates the
corporation’s federal constitutional rights, including the right to free speech.”?®
ExxonMobil’s argument is supported by other State Attorneys General, including those
from Texas, Louisiana, South Carolina, Alabama, Michigan, Wisconsin, Nebraska,
Oklahoma, Utah, Arkansas, Nevada, and Indiana.?

PTimothy Cama, Trump signs repeal of transparency rule for oil companies, THE HiLL
(Feb. 14, 2017).

2014,

Zlpress Release, U.S. Securities and Exchange Commission, SEC Adopts Rules for
Resource Extraction Issuers Under Dodd-Frank Act (June 27, 2016).

22]q,

ZFinancial CHOICE Act of 2017, H.R. 10, 115th Cong. (2017).

24)eff Cox, House passes Choice Act that would gut Dodd-Frank banking reforms, CNBC
(June 8, 2017).

PDavid Hasemyer, Exxon Loses Bid to Keep Auditor Files Secret in Climate Fraud
Investigation, INSIDECLIMATENEWS.ORG (Sept. 12, 2017).

2619,

27d.

2Karen Savage, Healey, Pursuing Exxon Climate Case, Fearlessly Leads the Fight as
Mass. AG, CLIMATE LiaBILITY NEws (Nov. 13, 2017).

2Erik Larson, Exxon Gets Backing of GOP-Led States in Fight Over Climate Probe,
Bloomberg Markets (Apr. 20, 2017).

43


https://www.sec.gov/rules/final/2016/34-78167.pdf
https://www.sec.gov/rules/final/2016/34-78167.pdf
https://www.congress.gov/bill/115th-congress/house-bill/10
http://thehill.com/policy/energy-environment/319488-trump-signs-repeal-of-transparency-rule-for-oil-companies
https://www.sec.gov/news/pressrelease/2016-132.html
https://www.sec.gov/news/pressrelease/2016-132.html
https://www.cnbc.com/2017/06/08/house-has-votes-to-pass-choice-act-that-would-gut-dodd-frank-banking-reforms.html
https://insideclimatenews.org/news/12092017/exxon-loses-pwc-auditor-ruling-climate-fraud-investigation-new-york-schneiderman-court
https://insideclimatenews.org/news/12092017/exxon-loses-pwc-auditor-ruling-climate-fraud-investigation-new-york-schneiderman-court
https://www.climateliabilitynews.org/2017/11/13/maura-healey-massachusetts-exxon-climate-investigation/
https://www.climateliabilitynews.org/2017/11/13/maura-healey-massachusetts-exxon-climate-investigation/
https://www.bloomberg.com/news/articles/2017-04-20/exxon-gets-backing-of-gop-led-states-in-fight-over-climate-probe

Additionally, the SEC started to investigate ExxonMobil’s accounting methods in
September 2016.%° However, at the time of this publication, the SEC has not released any
documents to the public or made public statements regarding the investigation.

C. Hydraulic Fracturing Disclosure Rules

In 2016, a U.S. District Judge in Wyoming struck down the Bureau of Land
Management’s (BLM’s) proposed rule on hydraulic fracturing on federal and Indian lands
(which included public disclosure for chemicals used in hydraulic fracturing), holding that
the BLM does not have the authority to regulate hydraulic fracturing on federal and Indian
lands.® BLM appealed this decision to the Tenth Circuit Court of Appeals, which
determined that the challenges were “prudentially unripe” because BLM is in the process
of rescinding the fracking rule at issue due to the change in Administration.? Accordingly,
the court dismissed the appeal and remanded to the district court with directions to vacate
its opinion and dismiss the action without prejudice.

Il. SHAREHOLDER LITIGATION

Car manufacturers face a number of investor lawsuits relating to allegedly
fabricated emissions levels. In 2016, the Arkansas State Highway Employees’ Retirement
System and the Miami Police Relief and Pension Fund brought an investor lawsuit relating
to Volkswagen’s diesel emissions scandal on behalf of a proposed class of those who
purchased Volkswagen American Depositary Receipts between 2010 and 2016.3
Rejecting Volkswagen’s argument that the case should be heard in Germany, U.S. District
Judge Charles Breyer found that VVolkswagen must face the lawsuit because the securities
were purchased in the U.S. and the country has an interest in protecting its investors.*®

In June 2016, bondholders brought a separate putative class action against
Volkswagen claiming that the company “engaged in a scheme to defraud and made
numerous materially false and misleading statements and omission to [b]ondholders”
regarding emissions testing which therefore misled the bondholders into believing that the
Volkswagen vehicles were compliant with emissions regulations.® Volkswagen sought to
dismiss the suit, arguing that its offering memo never explicitly stated that its vehicles were
compliant with all emissions regulations, and that the plaintiffs did not show any reliance
on the alleged statements or omissions.®” Judge Breyer partially granted the motion, saying
that the bondholders “plausibly alleged that the relevant offering memorandum was
misleading, and that at least some (but not all) defendants made statements and omissions

%0Jackie Wattles, SEC is Latest Regulator to Investigation ExxonMobil’s Accounting
Practices, CNN Money (Sept. 20, 2016).

$wyoming v. Jewell, No. 2:15-CV-043-SWS, 2016 WL 3509415 (D. Wyo. June 21,
2016).

$2\Wyoming v. Zinke, 871 F.3d 1133 (10th Cir. 2017).

B1d.

% Hazel Bradford, Pension Funds’ Volkswagen Lawsuit May Proceed in U.S., Court Rules,
PENSIONS&INVESTMENTS (Jan. 5, 2017).

1.

%Demand for Jury Trial, BRS v. Volkswagen AG, No. 3:16-cv-3435 (N.D. Cal. June 20,
2016).

870Order Granting in Part & Denying in Part Defendants’ Motions to Dismiss the
Bondholders® Class Action Complaint, BRS v. Volkswagen, No. 16-cv-3435 (N.D. Cal.
July 19, 2017).
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therein with scienter.”3® Judge Breyer also required that plaintiff file an amended complaint
in order to address deficiencies described in the opinion.*®

Volkswagen is not the only automaker facing shareholder suits as a result of
allegedly fabricated emissions levels. In January 2017, the U.S. Department of Justice, the
SEC, and several state attorneys general subpoenaed Fiat, seeking information about
possible excess diesel emissions from some of its vehicles.*® A number of civil lawsuits
followed, including a proposed class action filed by investors in New York federal court,
asserting that the automaker inflated its stock price by failing to disclose that VVolkswagen
was using illegal emissions software and not properly implementing recalls and mandated
safety compliance protocols.*! In May 2017, following months of investigations, the EPA
filed suit against Fiat Chrysler, accusing it of installing “defeat devices” in 104,000 diesel
vehicles.*? Fiat has since moved to dismiss this action, alleging that the EPA’s complaint
does not “strongly suggest that any of the automaker’s senior executives intentionally
misrepresented the vehicles’ emissions compliance,” and that the complaint does not show
that executives “knew about any possible noncompliance with U.S. emissions
regulations.”*® Most recently, the U.S. Judicial Panel on Multidistrict Litigation ordered
that the EPA lawsuit be moved from Michigan to California federal court because the
claims are related to multidistrict litigation taking place there.**

In October 2016, a proposed class of plaintiffs, led by the Public School Retirement
System of the School District of Kansas City, Missouri and consisting of investors, sued
Germany-based Daimler AG for allegedly inflating stock prices by lying about using
software to cheat emissions tests for certain diesel vehicles.*® The investors claim that
Daimler inflated its stock prices “by misrepresenting its use of ‘defeat devices’ in
Mercedes-Benz vehicles with BlueTec technology . . . that allowed the vehicles to operate
more cleanly during emissions testing than on the road.”*® Daimler’s defense focused on a
lack of jurisdiction in United States court.*” On May 31, 2017, U.S. District Judge Otero
decided that the court has jurisdiction to hear plaintiff’s claims, that plaintiffs sufficiently
backed up their claims about Daimler’s misrepresentations, and that the case will move
forward.*®

During 2017, disclosure lawsuits and enforcement actions against Navistar and its

38,
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“OD. Ehterington, Fiat Chrysler Under Investigation by U.S. Justice Department Over
Emissions, TECHCRUNCH (Jan. 13, 2017).

“1See, e.g., Complaint, Ross v. Fiat Chrysler Automobiles NV, No. 1:17-cv-00418
(S.D.N.Y. 2017).

“’Press Release, U.S. Dep’t of Justice, U.S. Files Complaint Against Fiat Chrysler
Automobiles for Alleged Clean Air Act Violations (May 23, 2017).

43John Kennedy, Fiat Investors Say EPA Suit Backs Stock Drop Claims, LAW360 (June 2,
2017) (subscription required).

*Mike Spector, U.S. Emissions Suit Against Fiat Chrysler Sent to California Court, WALL
STREETJ. (June 7, 2017).

“SConsolidated Class Action Complaint for Violations of Federal Securities Laws,
Vancouver Alumni Asset Holdings, Inc. v. Daimler AG, No. 2:16-cv-02942 (C.D. Cal.
2016).

“SEmily Field, German Prosecutors Probe Daimler Diesel Emissions, LAW360 (Mar. 23,
2017) (subscription required).

41d.

“8David Shepardson, U.S. Judge Lets Investor Diesel Lawsuit Against Daimler Proceed,
REUTERS (June 1, 2017).
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ex-CEO progressed or were settled. The SEC began investigating Navistar in 2012 for
disclosure and accounting issues associated with whether the company’s engines would
meet environmental regulations. The SEC action was settled in March 2016.%° The SEC is
still pursuing its case against Navistar’s ex-CEO Daniel Ustain.>® On February 15, 2017,
U.S. District Judge Manish S. Shah approved a settlement ending a pair of derivative
lawsuits accusing Navistar of misleading shareholders on the ability of its engines to meet
emission standards.> While the shareholder suits were settled, other lawsuits brought
under claims of racketeering and purposeful concealment of product defects continue.>?

In another securities lawsuit involving energy efficiency standards, in April 2017
TCP International Holdings, a manufacturer and distributor of energy-efficient lighting
products, reached a $7.2 million settlement resolving a securities class action with respect
to alleged false statements about certain products meeting Energy Star standards.>?

In June 2017, a U.S. District Judge dismissed an investor lawsuit alleging that
Sempra and its subsidiary Southern California Gas Co. (SoCalGas) artificially inflated
stock prices by making false statements regarding their commitment to safety prior to the
2015 Aliso Canyon natural gas leak, which caused the temporary relocation of thousands
of residents and resulted in criminal charges and penalties.>* The suit focused on the fact
that a SoCalGas executive admitted that a safety valve on the underground well in question
was removed in 1979. The court held that, without showing that the valve was required,
the investors’ claims could not stand. The court further noted that the well in question was
one of 115 wells and agreed with the company that releasing information about each
individual well would unnecessarily “bury shareholders in an avalanche of information.”>®

Finally, a few cases under the Employee Retirement Income Security Act (ERISA)
involving alleged fraudulent or insufficient environmental disclosure made their way
through the courts. In March, a U.S. District Court in Missouri dismissed a putative class
suit brought by participants in Peabody Energy Corp.’s retirement plans that invested in
company stock prior to its bankruptcy. The suit alleged, in part, that Peabody’s climate
change disclosure in public filings misstated that it could not predict the impact of
regulation on coal consumption. The court rejected this claim based on the high standard
for stating a claim against fiduciaries under ERISA.® Participants in ExxonMobil’s
retirement plan are attempting to avoid a similar fate in their ERISA suit alleging that the
company made fraudulent climate change disclosures, which negatively impacted the stock

“SPress Release, Securities & Exchange Commission, SEC: Navistar International &
Former CEO Misled Investors About Advanced Technology Engine (Mar. 31, 2016).
*OMatt Sanctis, Case Alleging Former Navistar CEO Misled Investors Moves Forward,
SPRINGFIELD NEWS-SUN (Jan. 27, 2017).

®LJessica Corso, Judge Greenlights Deal Ending Navistar Derivative Suits, LAW360 (Feb.
15, 2017) (subscription required).

%2See, e.g., Complaint, Polar Express School Bus, Inc. v. Navistar, Inc., No: 2017-L-
010524 (Cir. Ct. Cook Cnty. Ill. Oct. 17, 2017).

%3Kat Sieniuc, $7.2M Deal Made In TCP Investor Suit Over False Product Info, LAW360
(Apr. 12, 2017).

*40rder, Plumley v. Sempra Energy, No. 3:16-cv-00512-BEN-AGS (S.D. Cal. June 20,
2017).

|d.

*Memorandum and Order, Lynn v. Peabody Energy Corp., No. 4:15CV00916 AGF (E.D.
Mo. Mar. 30, 2017).
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price after news articles and investigations revealed what the company actually knew.®’
I1l. SHAREHOLDER RESOLUTIONS

Although the overall number of shareholder proxy proposals in 2017 were lower
than in the previous few years, the number of proposals related to environmental and social
issues remained high with a total of more than 443 environmental and social proposals.>®
As in previous years, climate change related risks and impacts continue to represent the
majority of the environmental resolutions filed, with over a dozen such resolutions on the
topic — many dealing with the business impact of the Paris Agreement’s 2-degree Celsius
limit on global warming — going to a vote at annual meetings in 2017. Shareholder
resolutions on these issues passed at ExxonMobil, Occidental Petroleum, and PPL Corp.,*
and in December, ExxonMobil agreed to start publishing reports on the possible impact of
climate policies on its business, including analysis of the impact of the 2-degree Celsius
objective.®® These shareholder proposals received significant new support from major
institutional investors, such as BlackRock, State Street, Vanguard, and Fidelity, which
publicly announced changes to their voting policies resulting in greater support for climate
change resolutions.®! Other topics for shareholder resolutions in 2017 included hydraulic
fracturing, renewable energy, recycling, toxic materials, and industrial agriculture (such as
antibiotic use in the meat supply chain).%2

1VV. NONGOVERNMENT ORGANIZATIONS

In October 2016, the Global Reporting Initiative (GRI) launched a new edition of
the world’s first global standards for sustainability reporting (GRI Standards). Over the
course of 2017, tens of thousands of copies of the reports have been accessed, and
according to GRI, more than 3,000 people have had a direct introduction to GRI standards
through numerous international launch events.®® GRI also held its first “Reporter’s
Summit” in February 2017 for reporters in North America to expand their knowledge of
disclosure requirements through workshops.®* GRI also launched its publication “Can
Corporate Reporting Help End Poverty?”, which is based on a research project analyzing
over 100 reports and revealing the role of reporting in poverty alleviation.®® Finally, in
February 2018, the Global Sustainability Standards Board will develop updates for GRI
303: Water and GRI 403: Occupational Health and Safety.%®

SPlaintiffs’ Memorandum in Opposition to Defendants’ Motion to Dismiss the Amended
Class Action Complaint, Attia v. Exxon Mobil Corp., No. 4:16-cv-03483 (S.D. Tex. June
5, 2017).

%Alexandra Walsh, Shareholder ESG Proposals on the Rise, NATIONAL INVESTOR
RELATIONS INSTITUTE (Sept. 2017).

Rob Berridge, Four Mutual Fund Giants Begin to Address Climate Change Risks in
Proxy Votes: How About Your Funds?, CERES (Dec. 21, 2017).

®9Ed Crooks, ExxonMobil Bows to Shareholder Pressure on Climate Reporting, FINANCIAL
TiMES (Dec. 11, 2017) (subscription required).

®11d.

®2Proxy Preview 2017, PROXYPREVIEW (2017).

832017 In Review: the GRI Sustainability Standards One Year On, GLOBAL REPORTING
INITIATIVE (Dec. 18, 2017).

*d.
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The CDP (formerly the Carbon Disclosure Project) announced an alliance with UL
EHS Sustainability to develop a new reporting platform as part of its “Reimagining
Disclosure” strategy, which will “ensure more comprehensive reporting for companies,
investors, and cities for enhanced peer-to-peer comparison and decision-making.”®’

The Task Force on Climate-Related Financial Disclosures (TCFD), a task force
under the Financial Stability Board, released its 2017 financial disclosure
recommendations.®® TCFD recommends that companies provide climate-related
disclosures in their mainstream financial filings and include how “strategies might change
to address potential climate-related risks and opportunities.”®® In 2017, a group of global
investors launched the Climate Action 100+ Program, which is an initiative that aims to
act on climate change by engaging with the world’s largest corporate greenhouse gas
emitters.”® Under the initiative, investors will work with emitters to “improve governance
on climate change, curb emissions, and strengthen climate-related financial disclosures,”
including enhanced corporate disclosure in line with TCFD recommendations.

Finally, the Sustainability Accounting Standards Board (SASB) announced the
creation of the SASB Alliance, a membership program for individuals and organizations
that support “more decision-useful, cost-effective sustainability disclosure” by providing
education and resources to its members.’> SASB also announced that it would create Sector
Advisory Groups directed at providing feedback on and further informing SASB’s codified
standards.”

67press Release, CDP, CDP and UL EHS Announce Strategic Alliance to Future Proof
Sustainable Reporting (Apr. 7, 2017).
%Einal TCFD Recommendations Report: Executive Summary, TASK FORCE ON CLIMATE-
RELATED FINANCIAL DISCLOSURES (2017). Full Report available here.
89d.
OCeres Joins Forces with Investors and Partner Organizations Worldwide to Launch
Climate Action 100+, CeREeS (Dec. 12, 2017).
d.
2Announcing the SASB Alliance, SUSTAINABILITY ACCOUNTING STANDARDS BOARD (May
18, 2017).
3SASB to Create Sector Advisory Groups, Releases Annual State of Disclosure Report,
SUSTAINABILITY ACCOUNTING STANDARDS BOARD (Dec. 6, 2017).
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Chapter 5 « ENVIRONMENTAL ENFORCEMENT AND CRIMES
2017 Annual Report?

|. ENVIRONMENTAL ENFORCEMENT RESULTS

The U.S. Environmental Protection Agency (EPA) and Department of Justice
(DOJ) Environmental and Natural Resources Division enforce compliance with
environmental laws and regulations through prosecutions and settlement agreements. This
year, the agencies focused on enforcing the Lacey Act (prohibiting unlawful trade in
animals and plants), prosecuting offshore oil pollution by vessels, ensuring compliance
with the Clean Air Act (CAA) and Clean Water Act (CWA), and enforcing compliance
with testing and reporting requirements. Major sentencings occurred in the Volkswagen
emissions case and the 2012 Black Elk offshore oil rig explosion. The D.C. Circuit issued
several cases limiting the EPA’s regulatory authority, and the EPA continues with its 2017-
2019 annual enforcement initiatives and maintains a focus on Next Generation techniques.?

I1. ENVIRONMENTAL ENFORCEMENT INITIATIVES
A Reducing Air Pollution from the Largest Sources

Under this initiative, the EPA intends to eliminate or minimize emissions from coal-
fired power, acid, glass, and cement plants, which it has concluded are the largest sources
of air pollution emissions.® To do so, it will focus on ensuring that large industrial facilities
install state-of-the-art pollution controls when building new facilities or modifying existing
facilities.

B. Cutting Hazardous Air Pollutants

The EPA concluded that facilities typically emit more hazardous air pollutants than
are reported and that two large sources of these emissions are leaking equipment and
improperly operated flares.® As a result, it will target emissions from these sources as well
as air emissions from large product storage tanks, and hazardous waste treatment storage
and disposal facilities.®

Prepared by David B. Weinstein and Christopher Torres, shareholders with Greenberg
Traurig’s Tampa, Florida office, Jill Askren and Ryan Hopper, associates, and Cayla
McCrea, resident attorney.

2At the time this chapter was written, summary fiscal year 2017 enforcement and
compliance annual results were not published on the EPA’s website. The Enforcement and
Compliance History Online at the EPA’s website, however, provides users a resource to
analyze EPA’s enforcement efforts.

3National Enforcement Initiative: Reducing Air Pollution from the Largest Sources,
ENVTL. PROT. AGENCY (last updated Nov. 8, 2017).

41d.

®National Enforcement Initiative: Cutting Hazardous Air Pollutants, ENVTL. PROT.
AGENCY (last updated Nov. 8, 2017).

®1d.
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C. Ensuring Energy Extraction Activities Comply with Environmental Laws

Natural gas extraction has been identified as a cleaner burning “bridge fuel” by the
EPA, which will focus on certain extraction techniques that “pose a significant risk to
public health and the environment.”’” The EPA will utilize Next Generation technologies
and techniques to address incidences of noncompliance in extraction and production
activities.®

D. Reducing Pollution from Mineral Processing Operations

This 2014-2016 initiative will return to base enforcement level in 2017. Under this
initiative, the EPA intends to take action to minimize or eliminate risks related to mining
and mineral processing facilities and use recent settlements to provide examples for
resolving future cases at high risk facilities.®

E. Reducing Risks of Accidental Releases at Industrial and Chemical Facilities

The EPA recognizes the risk of evacuations, injury and death, and harm to health
and the environment posed by the storage of hazardous substantives.’® Through this
initiative, the EPA will use innovative accident prevention measures and improved
response capabilities to reduce the risk of accidents and resultant harm.

F. Keeping Raw Sewage and Contaminated Stormwater Out of Our Nation’s Waters

This initiative concerns CWA violations by municipal sewer systems.'? The EPA
will focus on raw sewage overflows and inadequately controlled stormwater discharge
through monitoring existing long-term agreements with municipalities and adapting
agreements to include green infrastructure practices and new technology.*?

G. Preventing Animal Waste from Contaminating Surface and Ground Water

The EPA will focus on concentrated animal feeding operations where feed is
brought to animals for 45 days or more during a 12-month period.** These facilities
generate significant amounts of animal waste, and the EPA will take action to reduce
potential pollution by employing innovative monitoring and targeting techniques and
promoting technology to reduce pollution.*®

"National Enforcement Initiative: Ensuring Energy Extraction Activities Comply with
Environmental Laws, ENVTL. PROT. AGENCY (last updated Nov. 8, 2017).

81q.

9National Enforcement Initiative: Reducing Pollution from Mineral Processing
Operations, ENVTL. PROT. AGENCY (last updated May 15, 2017).

1ONational Enforcement Initiative: Reducing Risks of Accidental Releases at Industrial and
Chemical Facilities, ENvTL. PROT. AGENCY (last updated Nov. 30, 2017).

Tq.

12National Enforcement Initiative: Keeping Raw Sewage and Contaminated Stormwater
Out of Our Nation’s Waters, ENVTL. PROT. AGENCY (last updated Nov. 8, 2017).

Bq.

14National Enforcement Initiative: Preventing Animal Waste from Contaminating Surface
and Ground Water, ENVTL. PROT. AGENCY (last updated Nov. 8, 2017).

Byg.
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H. Keeping Industrial Pollutants Out of the Nation’s Waters

Certain industrial facilities, such as those used for chemical and metal
manufacturing, mining, and food processing have caused nutrient and metal pollution in
the nation’s water sources, which can degrade water quality and harm drinking water
sources.® The EPA intends to use water pollution data to decrease illegal pollution and
build compliance with CWA discharge permits.’

I1l. SUMMARY OF SIGNIFICANT CASES

A Criminal Cases

1. United States v. Black Elk Energy Offshore Operations, LLC18

Black Elk Energy Offshore Operations LLC (“Black Elk™) was sentenced on eight
felony counts for violating the Outer Continental Shelf Lands Act and one count for
violating the CWA.'® The convictions stem from an explosion that occurred on the
company’s offshore oil production facility.?’ Hot work, such as welding, grinding, and/or
any other activity that may produce a spark on an oil platform, is considered a hazardous
activity, and the Code of Federal Regulations requires that written permission, or a “hot
work permit” be issued before hot work on an oil platform begins.?* Contractor Wood
Group PSN reassigned issuance of the permits to a less experienced operator and did not
ensure performance of all safety precautions, leading to workers cutting a sump line
piping.2? This resulted in escaped hydrocarbon vapors which ignited, starting a fire and
explosion that killed three people and injured many others.?® In accordance with a plea
agreement, Black Elk will pay a $4.2 million penalty.?* Several other contractors and
individuals face ongoing criminal charges in the Eastern District of Louisiana.?® In
connection with the explosion and fire, the contractor, Wood Group PSN, was ordered to
pay a fine of $9.5 million in two separate cases, one involving submitting false reports and
the other for negligently discharging oil.?®

®National Enforcement Initiative: Keeping Industrial Pollutants Out of the Nation’s
Waters (Fiscal Years 2017-19), ENVTL. PROT. AGENCY (last updated Jan. 8, 2017).

Yd.

18judgment, Case No. 15-cr-00197-JTM-KWR (E.D. LA. Aug. 31, 2017).

Byq.

2Factual Basis for Plea, Black EIk, No. 15-cr-00197-JTM-KWR (E.D. La. May 12, 2017).
211d. at 3.

2]d. at 3-7.

231d. at 8-9.

24Judgment, Black EIk, No. 2:15-cr-00197-JTM-KWR (E.D. La. Aug. 31, 2017).

ZPress Release, U.S. Dep’t of Justice, Black Elk Energy Offshore Operations LLC.
Convicted of Worker Safety and Clean Water Act Violations in Connection to Offshore
Explosion (Aug. 31, 2017).

%Press Release, U.S. Dep’t of Justice, Company to Pay $9.5 Million for False Reporting
of Safety Inspections and Clean Water Act Violations That Led to Explosion in Gulf of
Mexico (Feb. 23, 2017).
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2. United States v. Liang?’

In March 2017, Volkswagen AG pled guilty to three felony counts arising from
designs to cheat U.S. emissions standards.?® The charges were: “(1) conspiracy to defraud
the United States, engage in wire fraud, and violate the [CAA]; (2) obstruction of justice;
and (3) importation of merchandise by means of false statements.”?° As part of the plea,
Volkswagen agreed to pay a $2.8 billion penalty.® In August 2017, a Volkswagen engineer
was sentenced to 40 months in federal prison, and a $200,000 fine for his work in
implementing the software designed to cheat the emissions tests.®! In December 2017, a
former general manager was sentenced to 84 months in prison and a $400,000 penalty.3?

3. Disposal of Oil-Contaminated Waste in Open Waters Cases

The DOJ focused on enforcement, related to failure to follow proper oil-
contaminated bilge waste disposal procedures and falsifying records. In February 2017, a
federal jury convicted “two chief engineers of the vessel, T/V Green Sky, of falsifying
documents in order to conceal illegal discharges of oily bilge waste and obstruction charges

..”.3% Evidence showed that Green SKy was regularly pumping contaminated water into
open seas through the use of a magic hose system, and then falsifying records to conceal
the discharges.3* Green Sky’s operator, Aegean Shipping Management, S.A., also pled
guilty to related charges.® In March, the owner of a fishing vessel was convicted by a jury
of discharging oily waste into coastal waters off of Washington state.3® Evidence showed
that the ship had multiple long-term problems that created a substantial amount of oil, had
at least one illegal pump installed, and the owner had instructed workers to dump waste
into the sea.®’ In June, “[t]lwo shipping companies based in Egypt and Singapore [pled]
guilty . . . to violating the Act to Prevent Pollution from Ships (APPS) and obstruction of
justice” due to their illegal dumping of oil-contaminated bilge water and garbage into the
sea.®® They were sentenced to pay a fine of $1.9 million and undertake restoration efforts

2’No. 2:15cr20394, 2017 WL 1425975 (E.D. Mich. Apr. 21, 2017).
2Press Release, U.S. Dep’t of Justice, Volkswagen AG Sentenced in Connection with
Conspiracy to Cheat U.S. Emissions Tests (Apr. 21, 2017).
2.
3014,
31press Release, U.S. Dep’t of Justice, Volkswagen Engineer Sentenced for His Role in
Conspiracy to Cheat U.S. Emissions Tests (Aug. 25, 2017); David Shepardson & Joseph
White, VW Engineer Sentenced to 40-month Prison Term in Diesel Case, REUTERS (Aug.
25, 2017).
32Press Release, U.S. Dep’t of Justice, Volkswagen Senior Manager Sentenced to 84
Months in Prison for Role in Conspiracy to Cheat U.S. Emissions Tests (Dec. 6, 2017).
3Press Release, U.S. Dep’t of Justice, Two Vessel Engineers Convicted of Environmental
and Obstruction Crimes After Trial. Vessel Manger Pleads Guilty to Environmental Crimes
and Obstruction of Justice (Feb. 23, 2017).
#d.
H1d.
%pPress Release, U.S. Dep’t of Justice, Fishing Vessel Owner Convicted of Discharging Oil
Waste into the Coastal Waters of the United States Off Washington State (Mar. 30, 2017).
37Press Release, U.S. Dep’t of Justice, Fishing Vessel Owner Convicted of Discharging Oil
Waste into the Coastal Waters of the United States Off Washington State (Mar. 30, 2017).
3press Release, U.S. Dep’t of Justice, Two International Shipping Companies Pay $1.9
Million for Covering Up Vessel Pollution (June 20, 2017).
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in the Gulf of Mexico near east Texas.®® In August, a federal grand jury returned an
indictment against a German ship management company on charges related to falsifying
records of unlawful discharges of oily wastewater.

4. Operation Crash Cases

The DOJ continued to focus on “Operation Crash,” an ongoing nationwide
enforcement action by federal, state, and local law enforcement agencies “to detect, deter
and prosecute those engaged in the illegal killing of rhinoceros and the unlawful trafficking
of rhinoceros horns.”** According to the DOJ, “[a]s of November 2015, Operation Crash
[had] resulted in the prosecution and sentencing of nearly 32 subjects and recovery of
approximately $5.6 million through forfeiture and restitution.”*? This year, Operation
Crash led to a guilty plea by the head of a wildlife smuggling ring on charges of leading a
conspiracy to illegally export “$700,000 worth of endangered and protected wildlife items
made from rhinoceros horn, elephant ivory and coral from the United States to China.”*?
Another individual pled guilty to “fraudulently facilitating the transportation and
concealment of a Libation Cup carved from an endangered rhinoceros horn . . . from the
United States to Great Britain,” and was sentenced to 18 months’ imprisonment.** A court
also sentenced “the owner of a business specializing in Asian works of art . . . to two years
of imprisonment for . . . wildlife trafficking in violation of the Lacey Act for illegally
trafficking horns from endangered black rhinoceros.”*® Additionally, agents apprehended
another individual for “selling black rhinoceros horns to an undercover agent from the
United States Fish and Wildlife Service,” and he was subsequently convicted of
“conspiracy to violate the Lacey and Endangered Species Acts and to a violation of the
Lacey Act.”4®

5. United States v. Powell*’

A former employee of American Suzuki Motor Corporation was sentenced to one
day in prison after pleading guilty to violating the CAA for submitting a false end-of-year
report to the EPA.*® Suzuki was required to submit reports showing compliance with
motorcycle emissions standards, and in 2013, Suzuki submitted an end-of-year report that
claimed to use “banked credits” to offset the excess emissions.*® Because “Suzuki had not

d.
“OPress Release, U.S. Dep’t of Justice, German Ship Management Company and Corporate
Vessel Owner Indicted for Falsification of Pollution Records (Aug. 22, 2017).
“IPress Release, U.S. Dep’t of Justice, California Man Convicted for Role in the Illegal
482ale of Black Rhinoceros Horn (Sept. 15, 2017).
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“3Press Release, U.S. Dep’t of Justice, Head of Wildlife Smuggling Ring Pleads Guilty to
Smuggling Carvings Made From Ivory, Rhino Horn and Coral (Oct. 24, 2017).
“4Press Release, U.S. Dep’t of Justice, Foreign National Pleads Guilty to Smuggling
Rhinoceros Horn (Sept. 29, 2017).
“Press Release, U.S. Dep’t of Justice, Long Island Man Sentenced to Two Years for
Trafficking Rhinoceros Horns (Sept. 18, 2017).
6See Press Release, U.S. Dep’t of Justice, supra note 41.
#"United States v. Powell, Case No. 2:17CR20374 (E.D. Mich. Dec. 14, 2017).
“8Press Release, U.S. Dep’t of Justice, Former Suzuki Employee Sentenced for Submitting
False Report to EPA (Dec. 14, 2017).
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participated in the banked credit program,” the EPA informed Suzuki that it could not use
banked credits, and the EPA could not accept that report.>® Subsequently, the employee
submitted a report in which he used false numbers to create a calculation that was within
the emission limit.>! The EPA entered into an administrative settlement with Suzuki in
November 2016, while the case continued against the employee involved in creating and
submitting the reports.>2

6. United States v. AIREKO Construction Co.%3

In May 2012, an AIREKO Construction Company subcontractor illegally removed
asbestos-containing materials from the Minillas North Tower in Puerto Rico.>* The
material was removed without following any of the Asbestos Work Practice Standards
required by federal regulation, and much of the material was placed in the trash area behind
the building.®® When AIREKO employees discovered the material, AIREKO failed to
report the release of the asbestos to the National Response Center (NRC) as required by
law.>® AIREKO was sentenced to pay a fine of $1.5 million dollars and serve three years
of probation for violating the Clean Air Act.>” AIREKO was also ordered to pay
$172,020.00 to cover a baseline medical examination and follow up medical examination
for victims exposed to asbestos fibers.>® AIREKO’s Vice President pled guilty to failing to
immediately notify the NRC of the release of asbestos and was sentenced to pay a fine and
serve a six month term of probation.>®

7. United States v. Young Living Essential Qils, L.C.%0

Young Living Essential Oils, L.C., (“Young Living”) pleaded guilty to federal
charges regarding illegal trafficking of rosewood oil and spikenard oil in violation of the
Lacey Act and the Endangered Species Act, after voluntarily disclosing the violations and
cooperating with government investigators.®* According to the plea agreement, several
company employees and contractors harvested, transported, and distilled rosewood in Peru
and imported some of the resulting oil into the United States, even though the parties had
not received authorization from the Peruvian government nor did they have the proper
permits under the Convention on International Trade in Endangered Species.®? In

0.
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2]d.
%3Case No. 3:15cr448 (D.P.R. Aug. 16, 2017).
*4Press Release, U.S. Dep’t of Justice, Construction Company Sentenced for Clean Air Act
Violations in Puerto Rico (Aug. 16, 2017).
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%9See Press Release, U.S. Dep’t of Justice, supra note 54.
0Case No. 2:17-cr-00541-DBP (D. Utah Sept. 21, 2017).
®1press Release, U.S. Dep’t of Justice, Essential Oils Company Sentenced for Lacey Act
and Endangered Species Act Violations to Pay $760,000 in Fines, Forfeiture, and
Community Service, and to Implement a Comprehensive Compliance Plan (Sept. 18,
2017).
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September 2017, Young Living was sentenced to pay $760,000 in fines and forfeiture and
to implement a comprehensive compliance plan.®

B. Civil Cases

1. United States v. Exxon Mobil Corp.%*

The DOJ, the EPA, and the Louisiana Department of Environmental Quality
reached a settlement with Exxon Mobil Corp. and ExxonMobil Oil Corp.% The agreement
resolves allegations that ExxonMobil violated the Clean Air Act by failing to operate
properly and monitor industrial flares at their petrochemical facilities, which resulted in
excess emissions of harmful air pollution.®® As a result of the settlement, ExxonMobil will
install and operate air pollution control and monitoring technology to reduce harmful air
pollution from 26 industrial flares at five ExxonMobil facilities in Texas and three facilities
in Louisiana,®” and required to pay a $2.5 million fine.%®

2. United States v. Husgvarna AB and Husgvarna Consumer Outdoor
Products N.A., Inc.%®

Swedish company Husqvarna AB and its U.S. affiliate, Husgvarna Consumer
Outdoor Products N.A., Inc., have agreed to a settlement regarding alleged violations of
the Clean Air Act.”® The agreement relates to the company’s failure to properly conduct
emission tests and provide accurate information to the EPA."* Husqvarna is the largest U.S.
manufacturer of handheld equipment containing small, spark-ignited nonroad engines,
such as leaf blowers and chainsaws.”? In order to receive the necessary certificate of
conformity for these products, the EPA requires that manufacturers test prototypes of each
model to ensure they meet emissions limit.”® Husqvarna failed to test enough engines,
perform the tests in the proper manner, and account for failed tests or retests.” It also did
not secure a certificate of conformity for an engine family of chainsaws.” As a result,
Husqvarna will pay a $2.85 million civil penalty.

83,
®4Case No. 4:17-cv-3302 (S.D. Tex. Oct. 31, 2017).
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3. United States v. Starkist Co.”’

The DOJ and the EPA reached a revised settlement agreement with Starkist Co.,
and its subsidiary, Starkist Samoa Co., arising out of environmental violations at Starkist’s
tuna processing facility in American Samoa.”® These CWA and CAA violations are the
result of wastewater being discharged into the surrounding harbor without the proper
permits and treatment, failure to follow CWA spill prevention regulations, and failure to
maintain and operate properly certain chemical systems.”® Starkist originally entered into
a Consent Decree on September 12, 2017, but after reporting the existence of a storm water
pipe discharging additional pollutants into the harbor, the United States filed an amended
complaint, leading to this revised Consent Decree.® As a result of the Consent Decree,
Starkist agreed to pay a $6.5 million civil penalty, make various improvements to the
facility, and implement a supplemental environmental project involving donations to local
emergency first responders.

4, United States v. NVR, Inc.®?

In June 2017, the EPA entered into a consent decree with home developer NVR
regarding alleged violations of the Clean Water Act.®® NVR is a home developer that
constructs, markets, and sells residential properties in New York and New Jersey.® The
settlement agreement stems from NVR’s failure to obtain coverage under a National
Pollutant Discharge Elimination System permit prior to beginning construction activities
at 65 sites in New York and New Jersey.® Moreover, even at sites where NVR finally
obtained the required permit coverage, EPA inspectors identified inadequately
implemented or maintained sediment and erosion controls such as silt fencing, protection
at construction entrances and storm drain inlet protection.® As part of the Consent Decree,
NVR will implement a storm water compliance program that includes enhanced
management oversight, improved training, and additional inspections.®” It will also pay a
$425,000 civil penalty.88

5. Mexichem Fluor Inc. v. U.S. Environmental Protection Agency®?

The D.C. Circuit found that the EPA did not have the authority under a 2015
regulation to regulate the use of hydrofluorocarbons (HFC), which are used in products
such as motor vehicle air conditioners, refrigerators, and aerosol spray cans.®® The

""Case No. 2:17-cv-01190-DSC (W.D. Pa. Dec. 22, 2017).
®Press Release, Envtl. Prot. Agency, U.S. EPA, American Samoa Reach Revised
Settlement with Starkist (Dec. 26, 2017).
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regulation granted the EPA the authority to regulate use of HFCs as ozone-depleting
substances under the Clean Air Act and to require companies and manufacturers to use
EPA-approved alternatives in place of HFCs.®* The court found that while the EPA can
regulate ozone-depleting substances under the Clean Air Act, HFCs do not qualify as
such.® Accordingly, the court vacated the portion of the regulation that allowed the EPA
to require companies to replace HFCs with safe substitutes.®

6. United States v. PDC Energy, Inc.%

EPA, the DOJ, and the State of Colorado entered into a settlement with PDC
Energy, Inc., to evaluate and improve the vapor control systems at PDC’s condensate
storage tank batteries.%® PDC is an oil and natural gas exploration and production company,
and its operations require the use of condensate storage tanks to collect and store liquid
hydrocarbons.® The tanks at its Colorado facility have failed to meet the EPA’s air quality
standards for ground-level ozone.®” As part of the settlement over these violations, PDC
will ensure its vapor control systems in this area are properly designed, sized, operated,
and maintained as well as perform significant environmental mitigation projects at many
of its well pads.®® It will also pay a $1.5 million civil penalty.%

7. American Petroleum Institute v. EPA1%

In 2015, the EPA promulgated a rule regarding when certain hazardous materials
are considered “discarded” and thus subject to the agency’s regulatory authority.'%* The
purpose was to prevent “sham recycling” whereby companies would claim to reuse
materials that they actually discarded.'? Several industrial groups challenged the
regulation.®® In a 2-1 decision, the D.C. Circuit vacated portions of the rule, including a
component of the legitimacy test that was designed “to prevent recyclers from loading
products with hazardous secondary materials that “provide no recognizable benefit to the
product.””%% The court found that this factor imposed tasks “tangential to disposal . . . and
thus tangential to EPA’s authority” and was unreasonable as applied to hazardous
secondary material recycling.%

%11d. at 453.
21d. at 462.
%d. at 464.
%Consent Decree, U.S. v. PDC Energy, Inc., No. 1:17-cv-01552-MSK-MJW (D. Colo.
Oct. 31, 2017).
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%1d. at 1.
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10Am. Petroleum Inst. v. Envtl. Prot. Agency, 862 F.3d 50 (D.C. Cir. 2017).
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8. Lead-Based Paint Cases!%

One of the EPA’s focuses this year was enforcing regulations and laws designed to
limit lead paint exposure.%” Lead exposure can lead to a range of health problems, such as
nervous system impairments and behavioral problems, to seizures and death, and children
six years old and younger are most at risk.'%® During the 2017 fiscal year, the EPA
announced 127 federal enforcement actions, with 125 stemming from noncompliance with
at least one of the EPA’s lead-based paint requirements and the remaining 2 resolving
alleged Clean Air Act violations.'® The EPA worked with the DOJ, state, and local
authorities in filing and settling these cases; and the cases collectively settled for
$1,046,891.11° Several cases involved reduced penalties under pilot programs for small
lead-based paint businesses, while in other cases, the violators agreed to fund programs to
eliminate future lead exposure risks.*'!

106gee EPA’s Lead-Based Paint Enforcement Helps Protect Children and Vulnerable
Communities, ENVTL. PROT. AGENCY (last updated Dec. 4, 2017).
107|d.
108|d.
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110|d.
HIEPA's Lead-Based Paint Enforcement, supra note 106.
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Chapter 6 « ENVIRONMENTAL LITIGATION AND TOXIC TORTS
2017 Annual Report?

|. COMMON LAwW CLAIMS

A. Statute of Limitations

In ExxonMobil v. Lazy R Ranch, LP, the Texas Supreme Court illustrated Texas’s
discovery rule and its limitations.? It held that a cattle ranch owners’ claims related to
alleged contamination from long-dormant oil and gas operations were barred by Texas’s
statute of limitations, even though the landowner only recently learned of the full extent of
the contamination. The court rejected the plaintiffs” argument that the discovery rule should
have tolled the limitations period until the extent of the contamination was known. Under
Texas law, the “discovery rule applies when a type of injury is objectively verifiable and
inherently undiscoverable within the limitations period.”® However, the court found that
there was nothing “inherently undiscoverable” about the contamination. There was plenty
of evidence that the landowners long knew of multiple spills on the property. The court
found that the plaintiffs’ claims at the other two sites, which were still in operation during
the limitations period, were not barred.

The Texas Supreme Court left unaddressed the important issue of whether the limit
on monetary damages for injury to property under Texas law also applies to injunctive
relief such as the remediation the plaintiffs here sought. During a trial court hearing on the
defendant’s summary judgment motion, the defendant argued the landowners were not
entitled to damages that exceeded the difference in the land’s value before and after the
alleged contamination. This raised the question of whether a claim for injunctive relief is
bound by the same value-loss limitation as a claim for damages, whereby Under Texas law,
monetary damages for injury to property are capped at the diminution of property value the
injury caused. * However, the court found the issue was not properly before it and therefore
declined to address it. This issue is likely to come up in future contaminated property
litigation in Texas.

In Cole v. Marathon Oil Corp., the Sixth Circuit interpreted Michigan’s statute of
limitations and revived a nuisance suit against a Detroit refinery.® Plaintiffs live near the
refinery and brought suit in February 2016 alleging that emissions from the refinery
contaminated their properties with hazardous substances and that sounds and smells from
the refinery constituted a nuisance. Defendant argued that the suit was barred by
Michigan’s three year statute of limitations.® The Eastern District of Michigan held that

This report was edited by Graham C. Zorn and Eric L. Klein of Beveridge & Diamond,
P.C. The editors wish to thank Beveridge & Diamond, P.C. generally, and specifically
Toren Elsen, Dacia Meng, Zaheer Tajani, Shengzhi Wang, Brooklyn Hildebrandt, Jennifer
Leech, Tasmaya Lagoo, Katelin Shugart-Schmidt, Katrina Krebs, and Jeff Clare for
assistance in compiling the materials for this report. This report summarizes significant
decisions, whether published or unpublished, in toxic and environmental tort litigation
from 2017, but does not purport to summarize all decisions.
2511 S.W.3d 538 (Tex. 2017).
3Id. at 544.
41d. at 541. Plaintiffs originally sued for $6.3 million, the estimated cost of remediation.
But they amended their complaint to instead request an injunction ordering remediation
instead of damages to pay for remediation. 1d. at 540.
5711 F. App’x 784 (6th Cir. 2017).
°Id. at 785.
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since the refinery had been operating prior to February 2013, the suit was barred by the
statute of limitations. On appeal, the Sixth Circuit relied upon Department of
Environmental Quality v. Gomez for the proposition that under Michigan law each
injurious emission “[is] a separate claim with a separate time of accrual.”” Although the
Sixth Circuit revived Plaintiff’s claims, they did make clear that any claim tied to a
discharge prior to February 2013 would still be barred.

B. Prospective Tort

Addressing the relatively uncommon “prospective nuisance” claim in Whipple v.
Village of North Utica, an Illinois appeals court found a group of landowners pleaded
sufficient facts to show that a yet-to-be-built sand mining operation would result in a
nuisance if constructed.® The court reversed a trial court’s decision and found that the
landowners could proceed with a claim to enjoin construction of the facility.

The Village of North Utica, Illinois, over the objections of nearby landowners,
approved the annexation and rezoning of three agricultural land tracts to allow operation
of a proposed silica mine. A group of landowners filed suit seeking an injunction against
the facility alleging, among other things, prospective nuisance. The landowners alleged
that, if constructed and operated as intended, the mine would constitute a nuisance. The
trial court dismissed all of the plaintiffs’ claims.®

On appeal, the appeals court held that the landowners alleged sufficient facts to
state a claim for private nuisance. Relying on the mining company’s own statements, the
plaintiffs alleged that the new mining project would result in continuous light and noise
from blasting, increased road traffic, effluent pollution in a nearby creek, and dust pollution
in the air. The court found that factual allegations of such particularized harm to nearby
property supported a claim for private nuisance and reinstated the claim for an injunction.°

C. Injunctive Relief

In Miller v. Mississippi Resources, LLC, a Mississippi federal court applied other
limits on injunctive relief in the environmental context when it denied a landowner’s
request for a temporary restraining order against an oil production company.*! The plaintiff
sought a temporary restraining order and preliminary injunction to prohibit the oil company
from entering and continuing operations on his property unless the oil company were there
for the clean-up, restoration, and/or payment of damages. The court declined to issue the
order, finding the plaintiff failed to demonstrate a substantial threat of irreparable harm or
that the monetary damages he sought were inadequate.

D. Other Limitations

The Fifth Circuit highlighted an important limitation under Louisiana law on suits
related to historical contamination from oil and gas operations in Guilbeau v. Hess Corp.*2
Defendant Hess Corporation’s predecessors conducted oil and gas operations on the

’Id. at 786 (citing Dep’t of Envtl. Quality v. Gomez, 896 N.W.2d 39, 53 (Mich Ct. App.
2016)).
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property in dispute for years, until the early 1970s. Thirty-five years later the plaintiff
purchased the property without obtaining from the seller any assignment of rights to bring
pre-purchase damage claims. After the purchase, the new owner sued Hess Corporation for
contamination allegedly caused decades ago by its oil and gas operations.

Louisiana’s “subsequent purchaser doctrine” bars a property owner from
recovering from a third party for damages to property that predates the owner’s purchase
of the land without assignment or subrogation of rights from the previous owner. The
concept stems from the notion that such a right to sue is a personal right rather than a right
that runs with the land. The trial court granted Hess’s summary judgment motion.*3

On appeal, the plaintiff argued that the Louisiana Supreme Court’s previous rulings
on the subsequent purchaser doctrine did not apply to claims involving mineral leases and
oil and gas production. The Fifth Circuit disagreed. The court acknowledged that the
Louisiana Supreme Court had not directly addressed the issue. However the court looked
into cases from three Louisiana intermediate appellate courts after 2011 and found that “a
clear consensus ha[d] emerged among all Louisiana appellate courts that have considered
the issue, and they ha[d] held that the subsequent purchaser rule does apply to cases, like
this one, involving expired mineral leases.”**

E. Jurisdiction

A federal district court in Montana explored the “federal abstention” doctrine in
Atlantic Richfield Co. v. Christian to determine whether it or a state court should hear a
particular case.*® The court there dismissed a former smelter operator’s claim for injunctive
relief where a related but separate tort action was pending in state court. Even though the
federal court acknowledged it had diversity jurisdiction, it found the state court was better
situated to efficiently handle the matter.

Owners of property within the boundaries of a Superfund site around the former
Anaconda, Montana smelting facility sued the former operator in Montana state court in
2008. They alleged negligence, nuisance, trespass, constructive fraud, unjust enrichment,
and wrongful occupation of property. The operator moved for summary judgment, arguing
that the Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA) barred the landowners’ restoration damage claims because the landowners’
proposed plan was inconsistent with the plan the Environmental Protection Agency (EPA)
had selected for addressing the Superfund site. Then in 2015, while the operator’s motion
was pending in state court, the operator sued the landowners in Montana federal district
court, requesting declaratory relief based on the same argument that CERCLA barred the
landowners’ tort claims for restoration damages. The landowners moved to dismiss the
federal case for lack of subject matter jurisdiction. The federal court held that it had
diversity jurisdiction over the case. However, the court declined to exercise the jurisdiction
based on the abstention doctrine because the operator’s affirmative arguments in the federal
case were virtually identical to its summary judgment arguments in state court. The court
held that at least four factors weighed in favor of declining jurisdiction: that the operator
filed the federal case long after the commencement of the state court action, raising a forum
shopping concern; that the same argument has been litigated in the state court; that
prosecution in the federal court may lead to federal-state entanglement; and that the federal
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case would only resolve the damages issue, not all aspects of the litigation. The court
therefore granted the landowners’ motion to dismiss ARCO’s federal court action.®

1. MASS TORT & GROUNDWATER CONTAMINATION

Illustrating limitations on common law claims for groundwater contamination, a
New York federal court dismissed some tort claims in a cluster of sixteen consolidated
lawsuits alleging personal injury and property damage from perfluoroocatanoic acid
(PFOA) groundwater contamination in Upstate New York.'” The defendants, Saint-Gobain
Performance Plastics Corp. and Honeywell International Inc., owned a facility in Hoosick
Falls, New York, that had been using PFOA since the late 1960s. The plaintiffs are local
residents who allege discharged PFOA migrated into local soil and groundwater. Most used
a municipal water supply; some used private wells. Some plaintiffs rented, while others
owned their homes. Most, although not all, plaintiffs claimed that they had elevated level
of PFOA in blood. Some plaintiffs asserted specific symptoms.

The plaintiffs alleged negligence, strict liability, trespass, and nuisance. The
defendants moved to dismiss each complaint for failure to state a claim. The court first
addressed the negligence and strict liability claims, which were brought based on alleged
property damages and personal injury. The court dismissed the property damage claims
from the renter plaintiffs, holding that “a plaintiff cannot recover for damage to property
he does not own.”*® But the court rejected the defendants’ argument that a negligence claim
in New York could not be premised on groundwater contamination, citing cases holding
the opposite. The court found that the plaintiffs” alleged reduction in property values, as
well as compensatory damages for remediation and restoration, could support property
damage claims. Thus the non-renter plaintiffs” claims survived the motion to dismiss.

The plaintiffs sought medical monitoring as the “central remedy” for the personal
injury claims. The court declined to dismiss most of these claims, holding that the alleged
accumulation of PFOA in blood was sufficient to permit personal injury claims for medical
monitoring. However, two plaintiffs did not claim any elevated blood concentration of
PFOA, and the court dismissed their claims with leave to amend. The court further
commented that, even if the PFOA accumulation in blood were not a sufficient basis,
plaintiffs’ medical monitoring requests could still survive because New York law permits
medical monitoring as a remedy for “an already existing tort cause of action” concerning
property; the plaintiffs here had successfully alleged property torts.®

The court dismissed the trespass claims of the plaintiffs who were on the municipal
water supply, reasoning that they did not have the “possessory interest” to support trespass
claims, unlike those with private wells. Specifically, the court emphasized that New York
law did not recognize groundwater contamination alone as an “invasion of property
interest,” but soil contamination, which municipal water plaintiffs did not assert in their
complaints, would support trespass. The court therefore granted these plaintiffs leave to
amend their complaints.?

The court then addressed the nuisance claims. It held that the plaintiffs could make
public—but not private—nuisance claims. Private nuisance is only available when conduct

8a.

17See Benoit v. Saint-Gobain Performance Plastics Corp., No. 1:16-CV-930 (LEK/DJS),
2017 WL 3316132 (N.D.N.Y. Aug. 2, 2017), appeal filed sub nom. Baker v. Saint-Gobain
Performance Plastics Corp. No. 17-3942 (2d Cir. Dec. 8, 2017).

81d. at *6.

Yd. at *10.

201d. at *20.
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“threatens one person or a relatively few.”?! Here plaintiffs allege groundwater
contamination affects all residents of Hoosick Falls. However because public nuisance
could only be privately actionable if the plaintiffs suffered “special injury” beyond that
suffered by the public, the municipal water plaintiffs’ nuisance claims were dismissed. The
private well plaintiffs’ claims survived because the court found the costs of repairing or
restoring the private wells were adequately alleged as special losses.

I11. PUBLIC-ENTITY PLAINTIFFS
A. State-Led PCB Litigation

As reported in the 2016 Annual Report, Washington brought the first state-led
lawsuit alleging widespread polychlorinated biphenyl (PCB) contamination in waters of
the state against Monsanto, the manufacturer of PCBs. The suit sounds in public nuisance,
trespass, and strict liability.?2 Washington’s approach appears to be modeled after more
recent and successful product liability cases brought by state sovereigns against refiners
and marketers of methyl ter-butyl ether (MTBE) and gasoline containing MTBE.

A court in Washington thwarted the defendant’s efforts to have the case heard in
federal court in Washington v. Monsanto Co.2®> Monsanto—the only company that
manufactured PCBs in the United States from 1935 to 1979—removed the case to federal
court in the Western District of Washington, asserting federal officer jurisdiction, which
can be invoked by a private party if it is “sued for acts performed while ‘acting under’ a
federal agency or officer.”?* In response to the State’s motion for remand to state court,
Monsanto argued that certain federal government actions triggered federal officer
jurisdiction. In 1941, when Monsanto was unable to produce enough PCBs to support war
requirements, the government approved Necessity Certificates for the construction of
additional manufacturing facilities. Monsanto’s PCBs were also mentioned by name in
numerous military specifications. In the 1970s when Monsanto was contemplating ending
the manufacture of PCBs, the government invoked Section 101 of the Defense Production
Act of 1950, directing Monsanto to fulfill third-party PCB orders.

The court disagreed that these government actions rose to the level that would
support federal officer jurisdiction.?® First, the court rejected Monsanto’s argument that
Necessity Certificates demonstrated that their “facilities were “‘essentially nationalized.””?®
Second, the court distinguished that PCBs were “mentioned in a government specification,
not produced to government specification.”?’ Third, although the government directed
Monsanto to deliver PCBs, Monsanto was not directed “to produce PCBs that it had not
already, or would not have otherwise, produced.” Although the court used a three-part test
for whether federal officer jurisdiction existed, it focused solely on the second prong,
finding that no causal nexus existed between the claims brought by Washington and any
actions “Monsanto took pursuant to a federal officer’s direction.”?® The court also rejected

2L1d. at *11 (quotation omitted).

22See Complaint for Damages, Washington v. Monsanto, Co., No. 16-2-29591-6 (King Co.
Sup. Ct. Dec. 8, 2016).

ZWashington v. Monsanto Co., 274 F. Supp. 3d 1125, 1128 (W.D. Wash. 2017).

241d. at 1129.

21d. at 1131.

261d. at 1130.

271d. at 1131.

2814,
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Monsanto’s assertion of federal question jurisdiction, finding that CERCLA does not
preempt state law claims. Monsanto appealed the decision to the Ninth Circuit.

B. Municipality-Led PCB Litigation

Washington state is not the only public plaintiff pursuing damages for PCB
contamination. In City of Seattle v. Monsanto Co., Seattle alleged public nuisance,
defective design, failure to warn, negligence, and equitable indemnity based on the alleged
harm to Seattle’s land and the alleged cost the city incurred in studying and remediating
PCB contamination on its property.2°

On Monsanto’s motion, the federal court in the Western District of Washington
dismissed Seattle’s product liability claims under both the defective design and failure to
warn theories for lack of standing.*® Such claims could only be brought by a user or
consumer, the court held, and Seattle is neither user nor consumer. The court also rejected
Seattle’s equitable indemnity claims, reasoning that while Seattle alleged that some
contamination resulted from Monsanto’s actions, Monsanto could not fairly be forced to
indemnify Seattle for all damages because other defendants might be responsible for
portions of the contamination. 3!

The court allowed other claims to go forward. Most notably, the court upheld
Seattle’s novel public nuisance claim, noting that “Seattle does not need to own the
contaminated water to bring a public nuisance claim” because “Seattle is injured when it
suffers financial loss due to toxic contamination,” which in this case resulted from chemical
deposition upon Seattle’s land.®? Seattle properly pleaded causation by alleging that
Monsanto knew that PCBs would end up in the environment. The court also upheld the
city’s negligence claim based on allegations that Monsanto continued to manufacture and
sell PCBs with its knowledge of toxicity concerns regarding the chemical.®

A number of California municipalities—including San Jose, Oakland, Berkeley,
and San Diego—have joined the list of cities prosecuting civil actions in federal court
alleging damages from PCB contamination. In cases in both the Northern District and
Southern District of California, courts held that the municipal plaintiffs sufficiently alleged
a legitimate property interest in PCB-contaminated stormwater.3* This property interest,
the courts held, was sufficient to maintain the cities’ public nuisance claims. These rulings
could prove important in cases involving substances other than PCBs.

C. Other Public Plaintiffs

While public entities may have advantages over private plaintiffs in some tort cases,
other cases present challenges. For example, the U.S. Court of Appeals for the Fifth Circuit
upheld dismissal of a Louisiana levee board’s claims seeking relief for alleged coastal
damage from oil and gas operations off the Gulf Coast.>® The plaintiff levee board is a
public entity charged with regional coordination of flood control (the “Board”). It brought

29237 F. Supp. 3d 1096 (W.D. Wash. 2017).

30)d. at 1107-08.

311d. at 1108-09.

%]d. at 1106.

31d. at 1108.

3See San Jose v. Monsanto Co., 231 F. Supp. 3d 357 (N.D. Cal. 2017); San Diego v.
Monsanto Co., No. 15cv578-WQH-AGS, 2017 WL 5632052 (S.D. Cal. Nov. 22, 2017).
%See Bd. Comm’r Se. La. Flood Prot. Auth.-E. v. Tenn. Gas Pipeline Co., 850 F.3d 714
(5th Cir. 2017).
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negligence, strict liability, and nuisance claims, among others, against energy companies
in Louisiana state court.

The Board alleged the defendants’ canal dredging and other oil and gas exploration
and production activities caused land loss, erosion, and submergence in the coastal buffer
zone.*® This, the Board contended, increased storm surge risk on the Louisiana coast and
caused the Board to incur costs to restore the coastal land and mitigate flooding risk. After
the case was removed to federal court, the trial court granted a defense motion to dismiss
those claims, and the Board appealed.

On appeal, the Fifth Circuit upheld the trial court’s decision to dismiss the Board’s
negligence claim because the Board could not establish that the defendants owed it a duty
of care. The Board argued the federal River and Harbors Act and the Clean Water Act
established such a duty. The court disagreed and found that both the River and Harbors Act
and the Clean Water Act protect the federal government’s interest, not the Board’s; and
that neither the Coastal Zone Management Act nor other state regulations create a private
cause of action.®” The court also upheld the trial court’s dismissal of the Board’s nuisance
claim, because the Board’s complaint lacked “specificity.” The court found the Board’s
pleading did little more than restate the legal elements of those claims; the Board did not
allege facts sufficient to support those claims. *® As a result, the court affirmed the trial
court’s decision on the motion to dismiss.

IV. LONE PINE

2017 showed that a Lone Pine-style pretrial order remains a viable option in some
jurisdictions, although defendants often face an uphill battle in using them to limit
exposure. Typically under a Lone Pine order, named after a 1986 New Jersey case, a
plaintiff must offer something—facts, expert testimony, etc.—in addition to the assertions
in the complaint to show the case has merit.

In Trujillo v. Ametek, Inc., a California federal court allowed a toxic tort class action
to proceed after plaintiffs’ experts showed that “[p]laintiffs’ case is not meritless or
frivolous.”® The plaintiffs are classes of students and teachers from an elementary school
bordering a property once owned by the defendant Ametek, Inc. The plaintiffs alleged that
chemicals released on the property migrated into groundwater and air at the school and
posed significant health risks to the school’s occupants. Plaintiffs seek, among other things,
medical monitoring damages.

On Ametek’s motion, the court issued a Lone Pine case management order (“CMQO”
or “Lone Pine Order”) requiring the plaintiffs to show prima facie evidence of exposure
and other evidence supporting their damage claims. The plaintiffs produced their Lone Pine
submission along with five experts’ opinions on exposure, increased risk of specific injury,
and causation with other information responsive to the CMO. Ametek and its co-defendent
objected that the submission was insufficient because it failed to establish a prima facie
case and to address specific requests from the court. The court disagreed with Ametek.
First, the court held that its specific requests within the Lone Pine Order were not based on
“individual elements of a prima facie case for negligence, but rather, [were] factors that
the trier of fact must weigh before concluding that the plaintiffs are entitled to medical
monitoring damages.”*® Therefore, the court said, the requests from the CMO were

31d. at 720.
371d. at 727-29.
3|d. at 729-31.
%No. 3:15-cv-01394-GPC-BGS, 2017 WL 3026107, at *3 (S.D. Cal. July 17, 2017).
401d. at *4.
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“merely a useful tool” to evaluate whether the plaintiffs’ claims of exposure, injury, and
causation would “have enough merit to warrant” discovery.*! The court further reasoned
that the only two “narrow, but weighty” questions in dispute were the level of the plaintiffs’
exposure and whether such level was harmful.*2 The court found that the plaintiffs’ expert
case reports answered the two questions with opinions that “[p]laintiffs were exposed to a
significant level of chemical toxins that has increased their risk of developing certain health
problems.”*® Therefore, even though Ametek objected by citing opposite conclusions on
the merits from the state government and by raising evidentiary challenges, the court held
that the plaintiffs’ submission satisfied the CMO and that the case should proceed to
discovery.

V. PREEMPTION

The Flint water crisis brought about a number of lawsuits, some relying on creative
claims to seek recourse from state and local government officials. In one of those cases,
Boler v. Earley, the U.S. Court of Appeals for the Sixth Circuit revived previously
dismissed constitutional claims. Citizens of Flint and consumers of Flint water filed suit
against the State of Michigan, the City of Flint, and their respective officials.** The
plaintiffs’ claims included, among other things, constitutional claims under Section 1983
of Title 42 of the United States Code. section 1983 is a “vehicle for a plaintiff to obtain
damages for violations of the Constitution or a federal statute.”*® The district court
determined that it lacked subject matter jurisdiction because the plaintiffs’ Section 1983
claims were preempted by the federal Safe Drinking Water Act (SDWA) and dismissed the
cases.

On appeal, the Sixth Circuit focused on the congressional intent behind the SDWA
to determine whether Congress intended to displace remedies available under
constitutional jurisprudence when it passed the SDWA. The court looked at three elements
of the statute: statutory text, the remedial scheme of the SDWA, and the types of rights and
protections provided by the SDWA.*® Regarding the text, the court held that because the
SDWA neither uses “language related to constitutional rights” nor codifies “legal standards
that appeared in prior cases to enforce rights guaranteed by the Constitution,” the court
could find no preclusion.*” The court found “no clear inference from either the text of the
statute or its legislative history that congress intended for the SDWA’s remedial scheme to
displace § 1983 suits enforcing constitutional rights.”#® Further, the court did not find the
remedial scheme “so comprehensive as to demonstrate congressional intent” to preclude a
Section 1983 suit.*® Finally, the court analyzed the type of right protected. It presented
hypotheticals suggesting that an action may violate the Due Process Clause without
violating the SDWA, or vice versa. Such a case provides that the “*contours of the rights
and protections’ found in the constitutional claims diverge from those provided by the

“1d.
22]d. at *5.
“d.
44865 F.3d 391 (6th Cir. 2017).
#1d. at 401.
*1d. at 403-09.
#1d. at 404.
81d. at 405.
49865 F.3d at 406.
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SDWA” and therefore, the court held, the SDWA did not preempt the plaintiffs’
constitutional claims.>°

While the medium of alleged exposure is often an important factor in preemption
analysis, the contaminating substance may also be important. A federal court in Missouri
dismissed two homeowners’ state law tort claims for property damage against the owners
and operators of a neighboring landfill containing radioactive waste from the Manhattan
project and the generators and disposers of the waste.>! The homeowners also brought a
claim under the Price-Anderson Act (PAA), a federal law that provides federal jurisdiction
over claims that the “hazardous properties of radioactive material caused bodily injury,
sickness, or property damage.”>? The defendants moved to dismiss the tort claims, arguing
that the PAA is the exclusive federal claim available in cases involving a “nuclear
incident,” defined in the PAA to include property damage resulting from the hazardous
properties of nuclear material.>® The defendants countered that the PAA expressly allows
state law claims.

The court held that the PAA preempts state tort claims arising from a nuclear
incident. It noted the Eighth Circuit had not yet addressed the issue, but cited decisions
from other circuits in which courts have found federal preemption of state law claims for
nuclear incidents.> The court acknowledged that the Tenth Circuit had found the PAA
allows state law claims for “lesser nuclear occurrences,” which are something less than
“nuclear incidents.” But the plaintiffs here pleaded both state law claims and a PAA claim.
They could not allege damages from both a nuclear incident and something less than a
nuclear incident. The court therefore dismissed the state law tort claims.

V1. CORPORATE OFFICER LIABILITY

Cox v. Ametek illustrates the potential personal liability that a company executive
may face if the company ignores its obligation to clean up a contaminated site.> A federal
judge in California denied a motion to dismiss a wrongful death action brought by the
family of a woman who died of cancer allegedly tied to pollution at a former aircraft
component manufacturing facility. Prior owners of the facility in EI Cajon, California had
stored and disposed of various solvents at the site, resulting in a plume of contaminants
running under a residential area and a school. The California Regional Water Control
Board issued cleanup and abatement orders in 1998 and 2002 against Ametek, the current
owner of the site.

Arla Cox lived above the solvent plume from 1976 until her death in 2001 of kidney
cancer. Her family brought suit against Ametek and Thomas Deeny, an Ametek corporate
officer, alleging that exposure to solvents caused the kidney tumors and death. The family
alleged Deeney’s role in Ametek’s failure to comply with the 1998 abatement order caused
additional harm. Deeney argued that the claims against him should be dropped because he
did not start relevant work at Ametek until 1998 and so couldn’t plausibly have prevented
Cox’s death in 2001. Deeney argued that his actions could not have contributed to the death
as exposure began well before he started. The court rejected this, finding that “[i]t is at least

501d. at 407-09.
5.Dailey v. Bridgeton Landfill, LLC, No. 4:17-CV 24 CDP, 2017 WL 4865916 (E.D. Mo.
Oct. 27, 2017).
52|d. at *3.
53],
541d. at *4.
55N0. 17-cv-01211, 2017 WL 4792424 (S.D. Cal. Oct. 24, 2017).
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plausible that had Deeney decided to comply with the 1998 [cleanup order] . . . Cox would
not have passed away when she did.”>®

VI1Il. MEDICAL MONITORING

The Third Circuit heard an appeal from a July 6, 2017 decision in a medical
monitoring case from the Eastern District of Pennsylvania.®’ That decision, if affirmed by
the Third Circuit, would directly contradict a 1995 Ninth Circuit decision and potentially
open the door for Supreme Court review of whether a state law medical monitoring claim
is a barred “challenge” to a “removal or remedial action” under CERCLA.%®

The case involves the Giovanni family and other citizen plaintiffs who allege
exposure to perfluoroalkyl substances (PFAS) in groundwater contaminated by two nearby
naval bases in eastern Pennsylvania.®® Plaintiffs brought claims against the U.S. Navy
under Pennsylvania’s Hazardous Sites Cleanup Act in state court seeking medical
monitoring, a health assessment, a health effects study, and blood testing for themselves
and their minor children. The Navy responded with a notice of removal. Once in federal
court, plaintiffs argued that the case should be remanded because the federal courts lacked
jurisdiction over the state-law claims in accordance with CERCLA. The Navy argued that
CERCLA also barred the claim in state court and moved to dismiss instead of remand.

The district court concluded that “response costs” do not equate to “response” and,
therefore, not all “response costs” are “removal and remedial actions” even though
“response” includes “removal and remedial actions.”®° Based on this reasoning, the court
determined that plaintiffs’ sought remedy of medical monitoring was, by definition, a
challenge to a removal or remedial action under 42 U.S.C. § 9613(h). The court concluded
that the pre-enforcement action would “constitute ‘judicial interference’” and “hinder
EPA’s efforts to promptly remediate sites.”

%61d. at *4.

"Giovanni v. U.S. Dep’t of the Navy, 263 F. Supp. 3d 532 (E.D. Pa. 2017), appeal pending,
No. 16-4873 (3rd Cir. 2017).

%8See Durfey v. E.I. DuPont De Nemours & Co., 59 F.3d 121 (9th Cir. 1995).

¥Giovanni v. U.S. Dep’t of the Navy, 263 F. Supp. 3d 532 (E.D. Pa. 2017).

%01d. at 539-40.
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Chapter 7 « ENVIRONMENTAL TRANSACTIONS AND BROWNFIELDS
2017 Annual Report?

|I. CONTRACTUAL LIABILITY

In Dixon Lumber Co. v. Austinville Limestone Co.,? a Virginia lumber company
established on summary judgment that it was not a corporate successor to a mining
company and therefore was not under the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA). The parties own adjacent parcels that were
mined by a division of Gulf & Western Industries (G&W). Dixon filed this suit claiming
that Austinville, as successor to G&W, was liable under CERCLA for reclamation costs
arising from limestone tailings on Dixon’s property. The court held that Austinville neither
expressly by contract nor impliedly assumed G&W’s CERCLA liabilities.

Nor was Austinville a “mere continuation” of G&W'’s operations under the
traditional test articulated in PCS Nitrogen Inc. v Ashley Il of Charleston LLC? because
there was no overlap of stock ownership between the two companies, or under a broader
“continuity of enterprise” or “substantial continuity” test that considers: “(1) retention of
the same employees; (2) retention of the same supervisory personnel; (3) retention of the
same production facilities in the same location; (4) production of the same product; (5)
retention of the same name; (6) continuity of assets; (7) continuity of general business
operations; and (8) whether the successor holds itself out as the continuation of the previous
enterprise.”*

In Noble Energy Inc. v. ConocoPhillips, Co.,® the Texas Supreme Court held that
Noble Energy must indemnify ConocoPhillips for $63 million in environmental cleanup
costs under an indemnification provision in an agreement that was not specifically
disclosed when Noble bought oil and gas assets out of Alma’s bankruptcy. Alma’s
bankruptcy order provided that any executory contracts not specifically referenced in the
reorganization plan were to be assumed and assigned unless rejected at closing. Alma had
acquired assets from a ConocoPhillips predecessor in the 1990s through an exchange
agreement containing a mutual indemnity clause.

The exchange agreement indemnification was not listed as a liability assumed by
Alma in Noble’s asset purchase agreement. Nonetheless, the court held that the exchange
agreement was an executory contract under the bankruptcy order and a liability assumed
by Noble when it acquired Alma’s assets: “As critical as disclosure in bankruptcy
proceedings may be, we think it more critical that parties to bankruptcy proceedings and
others have confidence that reorganization plans and court orders will be interpreted and
enforced according to their plain terms.”®

1Given the breadth of the topic, this chapter discusses only a few selected cases and
regulations issued during 2017. Connie Sue Martin, Eric Larson, and Christina Reichert
edited this chapter. This chapter’s authors are Connie Sue Martin, Richard Fil, David E.
Roth, Thomas Utzinger, Amy Edwards, Aaron S. Heishman, May Wall, and Elise C. Scott.
2256 F. Supp. 3d 658 (W.D. Va. 2017).
3714 F.3d 161, 173 (4th Cir. 2013).
“*Dixon Lumber Co., 256 F. Supp. 3d at 676 (quoting United States v. Carolina Transformer
Co., 978 F.2d 832, 838 (4th Cir. 1992)).
%532 S.W. 3d 771 (Tex. 2017).
°Id. at 783.
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Il. BANKRUPTCY

In the matter of In re Taylor,” two public interest groups brought a citizen suit under
the Clean Water Act (CWA) and Resource Conservation and Recovery Act (RCRA)
against the operators of a hog farm. That action was automatically stayed after the
defendants filed for bankruptcy under Chapter 11. The plaintiffs then filed a complaint in
the bankruptcy proceeding to seek a ruling on whether the injunctive relief sought under
the citizen suit would constitute “debts” under 11 U.S.C. section 101(12).

The bankruptcy court, relying on precedent, held that the cause of action under
RCRA does not authorize a right of payment and so would not give rise to a debt. Similar
precedent was not found for CWA, but the bankruptcy court came to the same conclusion
based on their similar citizen suit provisions. This decision was rendered as a discretionary
“declaratory judgment” to facilitate the bankruptcy proceedings, and was not considered
by the court to be a prohibited “advisory opinion,” even though the plaintiffs had not yet
received any relief under the citizen suit.®

In Asarco, LLC v. Noranda Mining, Inc.,® the United States Court of Appeals for
the Tenth Circuit reversed the district court’s decision estopping the plaintiff from pursuing
a contribution claim. The district court’s decision was based on plaintiff’s prior
representations regarding estimated cleanup costs and plaintiff’s fair share of those costs.
The Court of Appeals concluded that the variation in estimates was not misleading, and
other factors such as litigation risks would affect those estimates.

In United States v. Land O’ Lakes, Inc.,° the district court rejected the defendant’s
assertion that a settlement entered into 30 years earlier between a former operator (Hudson)
and the United States precluded this CERCLA action. The earlier settlement was based
solely on RCRA to perform corrective action, while this action was brought under
CERCLA against a successor to an earlier operator. Closing Hudson’s bankruptcy estate
would preclude pre-petition claims against it as debtor, but it had no effect on a claim
brought against another creditor.

In Getty Properties Corp. v. Lukoil Americas Corp.,!! the parent of a tenant of
several gasoline stations diverted its valuable assets to a new subsidiary, and the financially
doomed tenant later filed for bankruptcy. Two settlements were reached: one between the
bankruptcy trustee and the parent, and one between the trustee and the landlord. The
landlord then sought cleanup costs from the parent in this action. The court allowed the
landlord’s claims to proceed, noting that the landlord preserved its rights to sue others in
its settlement with the trustee. The court noted that ““non-debtor third party releases’ — by
which a non-debtor receives a release from the debtor and third parties pursuant to a
settlement — occur only in ‘extraordinary cases.””*?

I11. LENDER LIABILITY

The intersection of and potential tension between environmental liability and
economic development continues to be a focus for environmental practitioners. A number
of state legislatures and environmental agencies have enacted laws or published guidance
supporting and encouraging redevelopment. In February 2017, for example, the Wisconsin

572 B.R. 592 (Bankr. E.D.N.C. 2017).
8ld.
%844 F.3d 1201 (10th Cir. 2017).
No. CIV-16-170-R, 2017 U.S. Dist. LEXIS 24305 (W.D. Okla. Feb. 22, 2017).
1No. 151772/2016, 2017 N.Y. Misc. LEXIS 3099 (N.Y. Sup. Ct. Aug. 14, 2017).
121d. at *13.
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Department of Natural Resources (DNR) Remediation and Redevelopment Program
published guidance on General Liability Clarification (GLC) Letters.*

According to the DNR guidance: “[u]pon request, the DNR can assist an individual
determine whether he/she is, or may become, liable for the environmental contamination
of a property and to issue letters concerning the liability for environmental contamination
to a person owning, planning to purchase, or leasing a property.”* While GLC Letters do
not create legal protection from liability, they do provide “interpretation of a person’s
liability at a specific property, given the facts presented to the DNR,”*> which obviously
can provide significant comfort to potential lenders.

As DNR itself notes, lenders customarily request GLC Letters: “General liability
clarification letters are usually requested by local governments, lenders, businesses and
individuals who are buying, selling or redeveloping brownfield properties.”® Given
increased competition among local and state jurisdictions to encourage businesses to site
facilities within their geographic borders, it is likely those businesses will continue to
expect environmental regulatory agencies to facilitate, assist, and support those efforts.*’

IV. BROWNFIELDS LEGISLATIVE UPDATE
A Federal Legislation

On March 28, 2017, Rep. Elizabeth Esty (D-CT) introduced H.R. 1758,8 the
“Brownfields Reauthorization Act of 2017,” which was referred to the House Energy and
Commerce Committee and the House Transportation and Infrastructure Committee. The
bill was considered by the House Transportation and Infrastructure Committee on July 27,
2017 and was ordered to be reported favorably, with amendments. H.R. 1758 would have
amended CERCLA to: (1) clarify the liability of state and local governments that acquire
ownership or control of property by virtue of their sovereign status, such as seizure, law
enforcement activity, bankruptcy, tax delinquency, abandonment, or other circumstances;
(2) relax the funding threshold for Environmental Protection Agency (EPA) evaluations of
potential brownfield sites contaminated by petroleum or petroleum products; (3) clarify
that leaseholders can qualify as bona fide prospective purchasers; (4) expand the eligibility
of non-profit organizations; (5) clarify eligibility of governmental entities to receive a
brownfield site characterization and assessment grant or a remediation grant for properties
acquired prior to January 11, 2002; (6) increase the amount of grants; (7) establish
multipurpose grants; (8) allow some grant amounts to be used to cover administrative costs;
(9) authorize appropriations through FY2022; and (10) authorize state response programs
through FY2022.

The bill was reported on November 21, 2017 (Report 115-419)*° but due to an
agreement between the two House committees, a similar bill that had been introduced in

Bwisc. DEP’T oF NAT. RES. REMEDIATION & REDEVELOPMENT PROGRAM, GENERAL
LIABILITY CLARIFICATION LETTERS (Feb. 2017).

1d. at 1.

Blad. at 2.

q.

YFor another example of relevant 2017 state regulatory guidance, see Mp. DEP’T OF THE
ENV’'T, FACTS ABOUT: VOLUNTARY CLEANUP PROGRAM INCULPABLE & RESPONSIBLE
PERSON STATUS (Aug. 2017).

8Brownfields Reauthorization Act of 2017, H.R. 1758, 115th Cong. (2017).

¥H.R. REP. NO. 115-419 (2017).
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the House of Representatives, H.R. 3017, moved forward for consideration and passage by
the House of Representatives.

H.R. 3017, which moved forward for consideration in the House of
Representatives as a substitute for H.R. 1758, was titled the “Brownfields Enhancement,
Economic Redevelopment, and Reauthorization Act of 2017 and was introduced on June
22, 2017 by Rep. David McKinley (R-WV). The bill was reported by the Committee on
Energy and Commerce on September 11, 2017 (Report 115-303)2! and was passed by the
House of Representatives on November 30, 2017. The Senate received the bill on
December 1, 2017, concluding legislative action for 2017. The content of H.R. 3017
mirrors that of H.R. 1758 but also provides for the facilitation of renewable energy on
brownfield sites and assistance to small communities, Indian tribes, rural areas, and
disadvantaged areas.

On March 28, 2017, Rep. Frank Pallone, Jr. (D-NJ) introduced H.R. 1747, the
“Brownfields Authorization Increase Act of 2017,” which was referred to the House
Energy and Commerce Committee and the House Transportation and Infrastructure
Committee. The bill would have amended CERCLA to reauthorize and improve the federal
brownfields program in several ways, including: (1) qualifying certain nonprofit
organizations and community development entities as eligible for funding; (2) increasing
funding for remediation; (3) expanding the scope of remediation-related activities eligible
for grants and loans; (4) making funding eligible for certain entities that acquired
brownfield sites before January 11, 2002; (5) establishing a multipurpose grant program
for remediation-related activities; (6) providing grants to perform remediation-related
activities on brownfield sites where clean energy projects or other sustainable
developments would be located; (7) providing various methods of assistance to small,
disadvantaged, or rural communities; (8) authorizing appropriations through FY2022; and
(9) authorizing state response programs through FY2022.

On April 4, 2017, Sen. James Inhofe (R-OK) introduced S. 822,22 the “Brownfields
Utilization, Investment, and Local Development Act of 2017,” (BUILD ACT) which was
referred to the Senate Committee on Environment and Public Works. S. 822 was reported
by the Committee on September 7, 2017 (Report 115-148).2* Under this legislation: (1)
certain nonprofit organizations and community development entities would be eligible for
funding; (2) the EPA would establish a program to provide multipurpose grants for
remediation-related activities at brownfield sites; (3) eligible governmental entities would
be authorized to receive grants for properties acquired before January 11, 2002; (4) the cap
on grants and loan amounts available for sites would be increased; (5) eligible entities
would be able to use a portion of the amount of money made available under grants and
loans to cover administrative costs; (6) grants would be provided to small or disadvantaged
communities; (7) the EPA would give consideration to brownfield sites located on
waterfronts for the purposes of grants; (8) the EPA would be required to provide grants to
perform remediation-related activities on brownfield sites where clean energy projects
would be located; (9) grants would be provided to states; (10) appropriations would be
authorized through FY?2020; and (11) existing liability protections for state and local
governments as well as property lessees would be expanded.

2Brownfields Enhancement, Economic Redevelopment, and Reauthorization Act of 2017,
H.R. 3017, 115th Cong. (2017).
2IH.R. Rep. No. 115-303 (2017).
22Brownfields Reauthorization Increase Act of 2017, H.R. 1747, 115th Cong. (2017).
233, 822, 115th Cong. (2017).
43, Rep. No. 115-148 (2017).
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The bill also provided for new liability protections for Alaska Native villages or
Alaska Native village corporations that received contaminated properties from the U.S.
government pursuant to the Alaska Native Claims Settlement Act.?

In addition to legislation aimed at the remediation of contaminated sites, bills
introduced by legislators from the State of New York in 2017 sought to address specific
contaminants emanating from industrial sites and entering the drinking water supply.
Specifically, New York State has several sites that are polluted by “emerging
contaminants”  (currently  unregulated contaminants) such as 1,4-dioxane,
perfluorooctanoic acid (PFOA), and perfluorooctanesulfonic acid (PFOS). On March 2,
2017, Sen. Kirsten Gillibrand (D-NY) introduced S. 519, having the extended title of “A
bill to amend the Safe Drinking Water Act to require the Administrator of the
Environmental Protection Agency to establish maximum contaminant levels for certain
contaminants, and for other purposes.”?® The bill was referred to the Senate Committee on
Environment and Public Works. S. 519 would amend section 1412(b)(2) of the Safe
Drinking Water Act, 42 U.S.C. 8 300g-1(b)(2), to require the EPA Administrator to publish
Maximum Contaminant Levels for perfluorinated compounds (PFOA and PFOS), 1,4-
dioxane, and perchlorate within two years of enactment.

Other legislation addressing emerging contaminants was included in H.R. 2810,
which was enacted into law on December 12, 2017 as “the National Defense Authorization
Act for Fiscal Year 2018.”?’ The Conference Report for H.R. 2810 (Report No. 115-404)28
contained language addressing the study of emerging contaminants, originally proposed by
Rep. Sean Patrick Maloney (D-NY) in 2016 as the “Investing in Testing Act of 2016,”
(H.R. 6199).2° Section 316 of the H.R. 2810 Conference Report directs the Centers for
Disease Control and Prevention and other agencies and departments to commence: (1) a
study on the human health implications of “per- and polyfluoroalkyl substances” (including
PFOA and PFOS) in drinking water and groundwater; and (2) an exposure assessment
related to contamination from per- and polyfluoroalkyl substances at current or former
domestic military installations.

B. State Legislation
1. Connecticut

On June 7, 2017, the Connecticut General Assembly passed House Bill No. 7229,*
titled “An Act Concerning the Creation of Connecticut Brownfield Land Banks, Revisions
to the Brownfield Remediation and Revitalization Program and Authorizing Bonds of the
State for Brownfield Remediation and Development Programs.” The legislation, signed by
Governor Dannel Malloy on July 5, 2017, assists municipalities facing challenges with
respect to acquiring and redeveloping brownfield sites. Specifically, the legislation creates
a program by which qualified non-stock corporations approved by a certification process
can acquire, manage, and remediate contaminated properties on behalf of municipalities.
Municipalities will be able to control the remediation, transfer, and redevelopment of the

255, 822.
265, 519, 115th Cong. (2017).
2'The National Defense Reauthorization Act for Fiscal Year 2018, Pub. L. No. 115-91
(2017).
284 R. REP. NO. 115-404 (2017).
Pnvesting in Testing Act of 2016, H.R. 6199, 114th Cong. (2016).
30Conn. Pub. Act No. 17-214 (2017).
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properties without incurring liabilities and costs commonly associated with actual property
ownership.

2. Maine

On May 26, 2017, Maine Governor Paul LePage approved L.D. 1258, titled “An
Act to Modernize the Voluntary Response Action Program Funding Process,” codified as
Public Law 2017, chapter 92 and taking effect on January 1, 2018. The law increases the
fee for assistance from the Maine Department of Environmental Protection for submitting
a voluntary response action plan application. The fee is 1% of the assessed value of the
property at the time the application is submitted, not to exceed $15,000.

3. Michigan

On January 4, 2017, Michigan Governor Rick Snyder signed a package of six laws
amending the state’s Brownfield Redevelopment Financing Act®? and several sections of
the Natural Resources and Environmental Protection Act.®® Public Act Nos. 471, 472, 473,
474, 475, and 476 became effective on April 5, 2017. The suite of legislative changes
amended certain definitions related to potentially eligible brownfield activities, expanded
the list of remedial activities that would become eligible for redevelopment funding,
clarified the universe of potentially liable parties that could participate in the brownfields
program, streamlined the Tax Increment Financing application process, and created a Clean
Michigan Initiative grant and revolving loan program and revised a related bond fund
law.34

4, New York

On April 26, 2017, New York State Governor Andrew M. Cuomo signed legislation
investing $2.5 billion in clean water infrastructure and water quality protection measures
intended, among other things, to address water contamination from sites polluted by
emerging contaminants such as 1,4-dioxane, PFOA, and PFOS. Known as the “Clean
Water Infrastructure Act” and included within a 2017-2018 budget bill (S. 5492),% the
legislation requires all public water systems in New York State to be tested for emerging
contaminants, even smaller systems serving fewer than 10,000 residents and not covered
by federal regulation. The New York State Department of Health would offer financial
assistance to small public water systems demonstrating hardship. The legislation also
provides $5 million for Suffolk County and the Stony Brook Center for Clean Water
Technology to develop and evaluate technologies to remove emerging contaminants from
drinking water, starting with 1,4-dioxane.

31p L. 2017, ch. 92.
$2Brownfield Redevelopment Financing Act of 1996, MicH. ComP. LAwWS 8§ 125.2652 to
125.2670 (1996).
%Natural Resources & Environmental Protection Act of 1994, MicH. CompP. LAWS §§
324.101 to 324.19508 (1995).
3MicH. PuB. AcCT 471 (2017); MIcH. PuB. ACT 472 (2017); MIcH. PuB. AcT 473 (2017);
MicH. PuB. ACT 474 (2017); MicH. PuB. ACT 475 (2017); MICH. PuB. ACT 476 (2017).
5. 5492, 2017 Sess. (N.Y. 2017).
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V. ENVIRONMENTAL INSURANCE

A federal court in Washington held in King County. v. Travelers Indemnity Co.%
that an insurer’s duty to defend was triggered by an insured’s designation as a potentially
responsible party at a CERCLA site. King County tendered its claims to Travelers after it
was identified as a potentially responsible party at the Lower Duwamish Waterway and the
Harbor Island Superfund sites, and the EPA and the state Department of Ecology demanded
that the County enter into orders to perform remedial investigations and feasibility studies.
Because under Washington law the duty to defend is based on the potential for liability,
and summary judgment on this issue may be granted in favor of the insured if there are any
facts that could conceivably impose liability upon the insured within the policy’s coverage,
the County met its burden of establishing the right to a defense even in the absence of a
“suit.”

In Givaudan Fragrances Corp. v. Aetna Casualty & Surety Co.,* the New Jersey
Supreme Court addressed the issue of whether an anti-assignment clause in an insurance
policy bars the assignment of a post-loss claim and concluded, like an overwhelming
number of jurisdictions around the country, that restrictions on post-loss claim assignments
are void. Givaudan Fragrances Corporation faced environmental liability for discharges
into the Passaic River caused by a related corporate entity, which operated a manufacturing
facility in Clifton, New Jersey from the 1960s through 1990. Givaudan Fragrances asserted
that it was entitled to coverage under liability policies written for affiliate Givaudan
Corporation during the relevant years, either as an affiliate of Givaudan Corporation or by
an assignment of rights. The insurer argued unsuccessfully that any assignment to
Givaudan Fragrances was invalid because the insurer had not consented to the assignment,
as was required under the terms of the insurance policies.

The Third Circuit Court of Appeals held in Indian Harbor Insurance Co. v. NL
Environmental Management Services, Inc.*® that NL Environmental was not entitled to
coverage for claims related to sediment contamination and natural resource damage to the
Raritan River, despite the fact that the insurance policy undisputedly and unambiguously
covered such claims, because the failure to exclude NL Environmental Management
Services from coverage was a scrivener’s error. The decision affirmed a June 30, 2016
Summary Judgment Order entered by a federal court in New Jersey granting declaratory
relief to Indian Harbor and reformation of the policy.

Insureds should be pleased with the result in Travelers Indemnity Co. v. Rogers
Cartage Co.,% in which an insured prevailed in establishing the existence, terms, and
conditions of various missing insurance policies allegedly issued in the 1960s. While it was
undisputed that Travelers issued Rogers comprehensive general liability (CGL) policies
for the policy periods 1960-1961 and 1965-1966, neither party could locate originals or
copies of CGL policies for the policy periods between 1961 and 1965. As the insured
seeking coverage, Rogers had the burden of establishing by a preponderance of the
evidence that the policies existed and the material terms and conditions of the policies. On
cross-motions for summary judgment, an Illinois state court concluded that the evidence
offered by Rogers - letters written in 2000 by a claims adjuster at Travelers containing a
passing reference to secondary evidence of other policies during the missing years,
Travelers’s commercial account claims records, commercial account register records, an
excess 1962 “Certificate of Insurance,” the existing 1960-1961 and 1965-1966 CGL

%234 F. Supp. 3d 1074 (W.D. Wash. 2017).
37151 A.3d 576 (N.J. 2017).
%Nos. 16-3262 & 16-3292, 2017 U.S. App. LEXIS 25277 (3d Cir. Dec 14, 2017).
%No. 1-16-0780, 2017 IL App (1st) 160780 (Dec. 29, 2017).
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policies, and Travelers’s “specimen” (or standardized) CGL policy forms used between
1961 and 1965 — was sufficient.

V1. INSTITUTIONAL CONTROLS AND OTHER CONTINUING OBLIGATIONS

In 2017, there was no significant federal or state legislation relating to institutional
controls (ICs). No states adopted statutes modeled after the Uniform Environmental
Covenant Act (UECA), keeping the number of UECA adoptions at 23 states, the District
of Columbia, and the U.S. Virgin Islands. However, it was far from a quiet year for ICs.
The EPA released several documents summarizing the current status of state voluntary
cleanup programs and assembled a task force that recommended greater transparency and
publication of ICs in effect at the nation’s Superfund sites to expedite their productive
reuse. Several states also made efforts to streamline the process of implementing ICs.

A. Private Sector Activities

ASTM approved an update to its “Standard Guide for Use of Activity and Use
Limitations, Including Institutional and Engineering Controls (E 2091)”. The guide, which
was first published in 2000, was issued in its updated form in early 2018.4°

The Interstate Technology and Regulatory Council published its Long-Term
Contaminant Management Using Institutional Controls. This guidance document, which
builds on its 2008 publication, focused on the IC life cycle, including planning,
implementation, monitoring and performance evaluation, enforcement, and modification
or termination. It encouraged the creation of a registry; data management; stakeholder
outreach and communication; and evaluation of costs.*

B. Federal Agency Activities

In February, the EPA published a document to assist state underground storage tank
(UST) cleanup programs develop or enhance their long term stewardship programs. Titled
Long Term Stewardship at Leaking Underground Storage Tank Sites with Residual
Contamination, the document summarizes various approaches that states currently utilize
to ensure the effectiveness of ICs and was based on the EPA’s research of the long term
stewardship programs in 35 states.*?

Upon assuming the helm of the EPA, Administrator Scott Pruitt appointed a
Superfund Task Force to review the more than 1,330 Superfund sites across the United
States.*®* The EPA Superfund Task Force Recommendations Report, published in July,
touched upon a number of topics that are relevant to institutional controls and other
continuing obligations, including recommendation 21 (encourage Potentially Responsible
Parties to fully integrate and implement reuse opportunities into investigations and cleanup
of National Priority List sites); recommendation 28 (provide greater “comfort” in

“OStandard Guide for Use of Activity & Use Limitations, Including Institutional &
Engineering Controls, ASTM (2018).
*ILong-Term Containment Management Using Institutional Controls, INTERSTATE TECH.
& REGULATORY COUNCIL (2017).
“2ENVTL. PROT. AGENCY, OFFICE OF UNDERGROUND STORAGE TANKS, LONG TERM
STEWARDSHIP AT LEAKING UNDERGROUND STORAGE TANK SITES WITH RESIDUAL
CONTAMINATION (Feb. 2017).
“3Memorandum from E. Scott Pruitt, Adm’r, Envtl. Prot. Agency, on Prioritizing the
Superfund Program (May 22, 2017).
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comfort/status letters); recommendation 29 (propose revisions to the Common Elements
guidance based on case law and lessons learned); and recommendation 34 (publicize site-
specific information to promote community revitalization, utilizing GIS-based maps,
information about Institutional Controls/Engineering Controls (ICs/ECs), and site-specific
reuse fact sheets).*

In November, the EPA published the State Brownfields and Voluntary Response
Programs Report, which provides a concise, user-friendly synopsis of each state’s unique
voluntary cleanup programs, including the types of ICs that can be used to achieve
regulatory closure at contaminated sites.*®

C. State Activities

The Alabama Department of Environment Management published revisions to its
Risk-Based Corrective Action Guidance Manual,*® last updated in 2008, and its
Environmental Investigation and Remediation Guidance,*’ last updated in 2002, to guide
the public through the necessary elements of conducting environmental risk assessments.
The Colorado Department of Public Health and Environment released new model
environmental use restriction language and model language for environmental
covenants.*®

The Florida Department of Environmental Protection updated its Institutional
Controls Procedures Guidance, which provides instructions and form templates for
establishing 1Cs.*® The Indiana Department of Environmental Management published
environmental restrictive covenant templates for RCRA hazardous waste sites, leaking
UST sites, state cleanup sites, and properties in the voluntary remediation program.>°

The North Carolina Department of Environmental Quality released an updated
Technical Guidance for Risk-Based Environmental Remediation of Sites, which explains
when ICs and ECs are appropriate to achieve a protective use remedy at a contaminated
site.>* The agency also released a Brownfields Program Guidelines and Resolutions
document to ease the process of navigating the state’s brownfields agreement process,
including the use of ICs and ECs.>?

The Vermont Department of Environmental Conservation adopted a new
Investigation and Remediation of Contaminated Properties Rule, which includes
provisions for the use of ICs and ECs as corrective action alternatives. The new rule

“ENVTL. PROT. AGENCY, SUPERFUND TASK FORCE RECOMMENDATIONS (July 25, 2107).
“SENVTL. PROT. AGENCY, STATE BROWNFIELDS & VOLUNTARY RESPONSE PROGRAMS 2017
(Nov. 2017).

“SALA. DEP’T OF ENVTL. MGMT., ALABAMA RISK-BASED CORRECTIVE ACTION GUIDANCE
MANUAL, REVISION 3.0 (Feb. 2017).

YALA. DEP'T OF ENVTL. MGMT., ALABAMA ENVIRONMENTAL INVESTIGATION &
REMEDIATION GUIDANCE (AIERG), ReviISION 4.0 (Feb. 2017).

“8Environmental Covenants & Use Restrictions, CoLO. DEP’T OF PUB. HEALTH & ENV’T
(2017).

nstitutional Controls Procedures Guidance, FLA. DEP’T OF ENVTL. PROT. (Mar. 24,
2017).

0Forms, IND. DEP’T OF ENVTL. MGMT. (2017).

IN.C. DEP’T OF ENVTL. QUALITY, TECHNICAL GUIDANCE FOR RISK-BASED
ENVIRONMENTAL REMEDIATION OF SITES (Mar. 2017).

2N.C. Dep’t of Envtl. Quality, Brownfields Program Guidance & Issue Resolution, (Dec.
2017).
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requires corrective action alternatives to be assessed for long-term effectiveness.®
Additionally, if ICs or ECs are used, the corrective action plans must have long-term
monitoring plans that describe how ECs and ICs will be “monitored and maintained.”>*

VII. ENVIRONMENTAL INVESTIGATIONS/DUE DILIGENCE

A California appeals court held in Mao v. PIERS Environmental Services, Inc., %
that a buyer of contaminated property could not pursue a negligence claim against an
environmental consultant hired by the buyer’s lender because there was no privity of
contract between the parties. In connection with its due diligence on the proposed loan to
Mao, the Bank hired PIERS Environmental Services, Inc. (PIERS) to perform a surface
and subsurface environmental assessment of the property. PIERS reported no
contamination. In 2005, Mao hired PIERS to perform a limited-scope update of the initial
environmental assessment, and PIERS again reported no contamination. After Mao sold
the property, petroleum contamination was discovered on the property. The court found
that because the consultant contracted with the lender, it did not owe the buyer a duty of
care in connection with pre-sale Phase I and 11 environmental reports prepared for exclusive
use of the lender.

VIII. EFFECT OF BUILDING ISSUES ON TRANSACTIONS

Building issues, including vapor intrusion, lead-based paint, and radon continue to
require careful evaluation and assessment of potential liability in commercial, industrial,
and residential real estate transactions.

A Vapor Intrusion Developments

On January 9, 2017, the EPA issued a final rule adding vapor or water intrusion as
a contaminant pathway for placing a site on the National Priorities List.>® The Hazard
Ranking System (“HRS”), tasked with determining whether sites are placed on the NPL,
initially evaluated four potential exposure pathways: ground water, surface water, air, and
soil exposure, and the final rule added a “subsurface intrusion” (“SsI”’) component.>” On
January 20, 2017, the White House Chief of Staff issued a memorandum that directed
agencies to delay the effective dates of regulations meeting certain criteria by sixty days
from the date of the issuance of the memorandum.® Due to this delay, the final rule took
effect on May 22, 2017.

3vt. Admin. Code § 16-3-704A: 35-503(d)(3)(A).
%1d. at § 35-505(7).
®No. H041214, 2017 Cal. App. Unpub. LEXIS 905 (Feb. 8, 2017).
6 Addition of a Subsurface Intrusion Component to the Hazard Ranking System, 82 Fed.
Reg. 2760 (Jan. 9, 2017) (to be codified at 40 C.F.R. pt. 300) (Final rule).
51d. at 2766.
%8Memorandum from Reince Priebus, Asst. to the President & Chief of Staff, to Heads of
Exec. Dep’ts and Agencies (Jan. 20, 2017).
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B. Lead-Based Paint

On October 27, 2017, the EPA announced over 125 federal enforcement actions
completed between October 2016 and September 2017 related to lead-based paint.*
During that time, the EPA finalized 121 settlements for alleged violations of one or more
of the EPA’s three lead-based paint rules: the Renovation, Repair, and Painting (RRP)
Rule; the Lead Disclosure Rule; and the Lead-Based Paint Activities Rule for abatements.
Significant settlements from fiscal year 2017 include (1) Pike International, LLC, in which
Pike agreed to perform an abatement Supplemental Environmental Project costing
$109,264 and to pay a $12,139 penalty; (2) Haven Homes, Inc., in which Haven paid
$148,618 to settle alleged Lead Disclosure Rule violations; and (3) Cityside Management
Corp., in which the company agreed to pay a penalty of $145,346 to resolve alleged
violations of the EPA’s RRP Rule. The EPA also reported one criminal prosecution under
its lead-based paint rules.

C. Radon

In August 2017, the EPA issued a notice of availability that opened a public
comment period on the agency’s intention to establish a standard of competence for
organizations that credential radon service providers.®® The comment period closed in
November 2017.%

9Press Release, Envtl. Prot. Agency, EPA Enforcement Actions Help Protect Vulnerable
Communities Across the Country from Lead-Based Paint Health Hazards (Oct. 27, 2017).
®Notice of Intent to Establish Voluntary Criteria for Radon Credentialing Organizations,
82 Fed. Reg. 39,993 (Aug. 23, 2017) (Notice).
®11d.
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Chapter 8 « PESTICIDES, CHEMICAL REGULATION, AND RIGHT-TO-KNOW
2017 Annual Report?!

I. TOXIC SUBSTANCES CONTROL ACT (TSCA)

A Implementation of the Frank R. Lautenberg Chemical Safety for the 21st Century
Act

The U.S. Environmental Protection Agency (EPA) continued furious work to meet
the many ambitious deadlines of the 2016 Frank R. Lautenberg Chemical Safety for the
21st Century Act (Lautenberg Act),? which significantly updated TSCA for the first time
in 40 years. Most significantly, the EPA proposed and timely completed the three
“framework” rules, which implement the Lautenberg Act’s principal change to TSCA and
were required by the first anniversary of the Act: one-time requirements for manufacturers
to notify EPA of active chemicals on the TSCA Inventory (the Inventory Reset Rule),® new
procedures for screening and prioritizing chemicals for risk evaluation (the Prioritization
Rule),* and new procedures for conducting chemical risk evaluations (the Risk Evaluation
Rule).® EPA also timely issued guidance to assist interested persons in developing and
submitting their own chemical substance risk evaluations to EPA for consideration.®

Given the Presidential election results, the change in Administrations, and the
hundreds of comments the EPA received on the framework rules as proposed by the EPA
under the Obama Administration, the final framework rules issued by the Trump
Administration differ from the proposed rules in many respects. And each was judicially
challenged by several environmental interest groups in different U.S. Courts of Appeals.
Challenges to the Prioritization and Risk Evaluation Rules were consolidated for resolution
in the U.S. Court of Appeals for the Ninth Circuit.” A central issue in those cases is
expected to be whether or under what circumstances the EPA has the discretion to consider
fewer than all current, foreseeable and legacy uses of a substance during prioritization and
risk evaluation. The sole challenge to the Inventory Reset Rule will be heard in the D.C.
Circuit.® Central issues in that case are expected to include the extent to which confidential
business information (CBI) claims for substance identity may be maintained for inactive

!Lynn Bergeson and Richard Engler, Ph.D., Bergeson & Campbell, P.C.; Mark Duvall,
Ryan Carra, and Tim Serie, Beveridge & Diamond, P.C.; Herbert Estreicher, James Votaw
and Greg Clark, Keller and Heckman LLP; Emilee Mooney Scott, Robinson & Cole LLP;
Judah Prero and Joseph Zaleski, Sidley Austin LLP; Misty A. Sims, Sims & Sims Law,
PLLC; and Prof. James O’Reilly, College of Medicine, University of Cincinnati.
2Frank R. Lautenberg Chemical Safety for the 21st Century Act, Pub. L. No. 114-182, 130
Stat. 448 (2016).
3TSCA Inventory Notification (Active-Inactive) Requirements, 82 Fed. Reg. 37,520 (Aug.
11, 2017) (to be codified at 40 C.F.R. pt. 710) (final rule).
*Procedures for Prioritization of Chemicals for Risk Evaluation Under the Toxic
Substances Control Act, 82 Fed. Reg. 33,753 (July 20, 2017) (to be codified at 40 C.F.R.
pt. 702) (final rule).
®Procedures for Chemical Risk Evaluation Under the Amended Toxic Substances Control
Act, 82 Fed. Reg. 33,726 (July 20, 2017) (to be codified at 40 C.F.R. pt. 702) (final rule).
®Guidance to Assist Interested Persons in Developing and Submitting Draft Risk
Evaluations Under the Toxic Substances Control Act; Notice of Availability, 82 Fed. Reg.
33,765 (July 20, 2017).
"Challenges to the prioritization rule were consolidated under lead case, Safety Chems.
Healthy Families v. EPA, No. 17-72260 (9th Cir.). Challenges to the risk evaluation rule
were consolidated under lead case, Alliance of Nurses v. EPA, No. 17-73290 (9th Cir.).
8Complaint, Envtl. Def. Fund v. EPA, No. 17-1201 (D.C. Cir. Sept. 1, 2017).
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substances, and by persons with an interest but who did not assert the original
confidentiality claim.

In addition to the high-profile framework rules, the EPA took actions to implement
the Lautenberg Act in the several TSCA areas touched by the amendments as noted in
following topical discussions.

B. New Chemicals Program and Significant New Uses

The Lautenberg Act amended the new chemical premanufacture notice (PMN) and
significant new use rule (SNUR) provisions under section 5 of TSCA, including, as a
practical matter, removing the 90-day limit for risk reviews and requiring the EPA, inter
alia, to consider currently unintended but foreseeable future uses of substances, to make
affirmative determinations about risk prior to concluding a review, and to issue section 5(e)
risk control orders in certain circumstances where, in the past, they had been optional.’
Adapting to these new mandates, coupled with a decision to restart reviews of all PMNs
pending on the Lautenberg Act’s June 22, 2016 effective date, created a significant backlog
of PMNs and exemption notices under review, which was not resolved until August 2017.%°
However, the EPA continued to struggle with timely completing section 5 reviews and
appropriate risk management actions while also meeting the new procedural mandates of
the Lautenberg Act. In late 2017, it initiated a public engagement process, including a
public meeting, to provide greater transparency and receive public comment on its evolving
decision-making processes and the procedures used to meet Lautenberg Act mandates,
which remain controversial.!!

The EPA issued SNURs for 38 chemical substances that were the subject of PMNs
and for which the EPA completed new chemical review under the “old” TSCA, prior to
June 22, 2016.%2 Of these, only six were also subject to prior TSCA section 5(e) orders.
The rest were so-called “non-5(e) SNURs,” issued where the EPA had risk concerns with
foreseeable uses other than those contemplated by the notice submitter. The EPA also
issued SNURs for a batch of twenty-nine chemicals that were the subject of PMNs
reviewed after the Lautenberg Act.!® In contrast to the earlier set, none of the post-
Lautenberg Act SNURs were non-5(e) SNURSs; the EPA negotiated individual Section 5(e)
consent orders for each one of these substances,’* apparently reflecting the EPA’s
Lautenberg Act loss of discretion to issue non-5(e) SNURs in certain circumstances.

%15 U.S.C. § 2604(a) (2016).

Opress Release, Envtl Prot. Agency, EPA Eliminates New-Chemical Backlog, Announces
Improvements to New Chemical Safety Reviews (Aug. 7, 2017).

INew Chemicals Review Program Implementation and Approaches for Identifying
Potential Candidates for Prioritization for Existing Chemical Risk Evaluations Under the
Amended Toxic Substances Control Act (TSCA); Notice of Public Meetings and
Opportunity for Public Comment; Notice, 82 Fed. Reg. 51,415 (Nov. 6, 2017).
12Significant New Use Rules on Certain Chemical Substances, 82 Fed. Reg. 44,079 (Sept.
21, 2017) (to be codified at 40 C.F.R. Parts 9 and 721) (Direct final rule); Significant New
Use Rule on Certain Chemical Substances, 82 Fed. Reg. 45,990 (Oct. 3, 2017) (to be
codified at 40 C.F.R. Parts 9 and 721) (Final rule).

13Significant New Use Rules on Certain Chemical Substances, 82 Fed. Reg. 48,637 (Oct.
19, 2017) (to be codified at 40 C.F.R. Parts 9 and 721) (Direct final rule).

¥d.
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C. Regulation of Existing Chemicals

The EPA advanced work on risk evaluations for the ten chemicals selected in 2016
to undergo the first risk evaluations under the new TSCA section 6(b) procedures,® holding
a public meeting to gather additional information on current uses and exposure,*® timely
publishing documents defining the scope of the risk evaluations EPA plans undertake for
these chemicals,'’ and soliciting further comments on how it should conduct problem
formulation for each chemical.®

In the final TSCA section 6(b) prioritization rule, the EPA opted not to define a
process for identifying the order in which candidate substances from the TSCA Inventory
would enter the formal prioritization process. The criteria and process for selecting these
candidates (so-called “pre-prioritization”) is largely unaddressed by the Lautenberg Act,
leaving the agency significant discretion in deciding when particular substances will come
up for review. Given the interest and practical significance of these questions, the EPA
held a public meeting and solicited public comments on the approach it should take.*®

In the final days of the Obama Administration, the EPA issued three proposed risk
management rules under section 6(a) of TSCA. Two would regulate uses of
trichlorethylene (TCE), as an aerosol degreaser or for spot cleaning in dry cleaning
facilities,?° and for commercial vapor degreasing operations.?! The third would regulate
methylene chloride and n-methylpyrrolidone (NMP), prohibiting all consumer and most
types of commercial paint removal uses.?” These proposals were made under the authority
of TSCA section 26(1)(4), which, as amended by the Lautenberg Act, authorizes the EPA
to propose risk management rules under section 6(a) for chemicals listed in the 2014 TSCA
Workplan for Chemical Assessments without first going through the new section 6(b)
prioritization and risk evaluation procedures to the extent the EPA had completed a risk
assessment of consistent scope with the proposal for the substance prior to the Lautenberg
Act.? The EPA under the Trump Administration twice extended the public comment

Designation of Ten Chemical Substances for Initial Risk Evaluations Under the Toxic
Substances Control Act, 81 Fed. Reg. 91,927 (Dec. 19, 2016).

®Risk Evaluation Scoping Efforts Under TSCA for Ten Chemical Substances; Notice of
Public Meeting, 82 Fed. Reg. 6545 (Jan. 19, 2017).

17Scopes of the Risk Evaluations to be Conducted for the First Ten Chemical Substances
Under the Toxic Substances Control Act; Notice of Availability, 82 Fed. Reg. 31,592 (July
7, 2017).

BMemorandum from Niva Kramek, Assoc. Chief, Existing Chemicals Branch, Chemical
Control Div. Authorizing Opening of dockets to receive comments in Regulations.gov:
EPA-HQ-OPPT-2016-0723, -0725, -0732, -0733, -0735, -0736, -0737, -0741, -0742, and
-0743, EPA Dkt. EPA-HQ-OPPT-2016-0725-0021 (June 9, 2017).

19See 82 Fed. Reg. 51,415.

2Trichloroethylene; Regulation of Certain Uses Under TSCA § 6(a), 81 Fed. Reg. 91,592
(Dec. 16, 2016) (to be codified at 40 C.F.R. pt. 751) (Proposed rule).

2ITrichloroethylene (TCE); Regulation of Use in Vapor Degreasing Under TSCA Section
6(a), 82 Fed. Reg. 7432 (Jan. 19, 2017) (to be codified at 40 C.F.R. pt. 751) (Proposed
rule).

22Methylene Chloride and N-Methylpyrrolidone; Regulation of Certain Uses Under TSCA
Section 6(a); proposed rule, 82 Fed. Req. 7464 (Jan. 19, 2017) (to be codified at 40 C.F.R.
pt. 751) (Proposed rule).

2315 U.S.C. § 2625(1)(4) (2017).
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period for these proposed rules,?* but more recently signaled that no formal action will be
taken on the proposals in 2018.%°

The EPA denied two citizen petitions filed under TSCA section 21 requesting that
the EPA issue orders or undertake new rulemaking. The EPA denied a January 2017
petition seeking a test order under TSCA section 4 against manufacturers and processors
of chlorinated phosphate esters, finding that the petitioners had not demonstrated either
that current information was insufficient to predict environmental effects of these
substances or that the particular testing cited in the petitions was necessary.?

The Agency also denied a November 2016 petition seeking the EPA to issue a
TSCA section 6(a) risk management rule to prohibit use of fluoridation chemicals as
drinking water additives.?” The denial was based on the position that the amended TSCA
required section 6(a) risk management actions, whether originating through section 6(b)
prioritization or a section 21 petition, to be based on consideration of all known or
foreseeable uses of a substance, rather than on single uses as in the petition. The EPA also
took the position that, given the prioritized “pipeline” of risk evaluations created by section
6(b), Congress did not intend section 21 as a pathway for individual petitioners to force the
EPA to reorder the 6(b) pipeline and conduct expedited risk evaluations on individual
chemical uses important to individual petitioners. This rationale is consistent with the
Prioritization and Risk Evaluation Rules as proposed by the Obama Administration, but
arguably at odds with the final rules, which anticipate that the EPA may consider less than
all conditions of use during risk evaluations for high priority and manufacturer-nominated
substances. Petitioners filed suit to obtain review of the denial.?® In a subsequent judicial
challenge to the denial, the District Court rejected the EPA’s motion to dismiss, finding
that, consistent with the final Risk Evaluation rule, TSCA section 21 petitions for 6(a) risk
control rules need not address all conditions of use and, indeed, are not subject to section
6(b) risk evaluation procedures, or timelines.?® If followed, this decision appears to open a
pathway for individuals to bypass prioritization and broad public input to obtain action on
individual uses of particular chemicals of concern to them.

As required by the Lautenberg Act,® the EPA timely established a new Science
Advisory Committee on Chemicals (SACC) and, in the last days of the Obama
Administration, appointed eighteen members. Subsequently, the EPA, under the Trump
Administration, decided to expand the committee by six to twenty-four members and
solicited public comment on sixty-four additional nominees. !

24See Trichloroethylene; Regulation of Vapor Degreasing Under TSCA Section 6(a);
Methylene Chloride and N-Methylpyrrolidone; Regulation of Certain Uses Under TSCA
Section 6(a); Reopening of Comment Periods, 82 Fed. Reg. 20,310 (May 1, 2017) (Notice).
25See FALL 2017 REGULATORY PLAN AND UNIFIED AGENDA OF FEDERAL REGULATORY AND
DEREGULATORY ACTIONS, AGENCY RULE LIST, LONG-TERM ACTIONS, RINS: 2070-AKO03,
-AKO07, AND AK11 (Nov. 29, 2017).
ZChlorinated Phosphate Ester (CPE) Cluster; TSCA Section 21 Petition; Reasons for
Agency Response, 82 Fed. Reg. 17,601 (Apr. 12, 2017) (Petition).
2’Fluoride Chemicals in Drinking Water; TSCA Section 21 Petition; Reasons for Agency
Response, 82 Fed. Req. 11,878 (Feb. 27, 2017) (Petition).
2Food & Water Watch, Inc. v. EPA, No. 3:17-cv-02162-EMC (N.D. Cal. filed Apr. 18,
2017).
2°Order Denying Defendant’s Motion to Dismiss, Food & Water Watch, Inc., No. 3:17-cv-
02162-EMC (N.D. Cal. Dec. 21, 2017).
%015 U.S.C § 2625(0) (2017).
31See Nominations to the Augmented Science Advisory Committee on Chemicals (SACC);
Request for Comments; Notice, 82 Fed. Reg. 36,132 (Aug. 3, 2017) (Notice).
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D. National Program Chemicals

In the final days of the Obama Administration, the EPA issued a final rule
implementing federal formaldehyde emissions standards for certain wood component
products and establishing labeling and a third-party compliance certification process for
covered importers, distributors, and manufacturers.®? These rules were required by the
2010 Formaldehyde Standards for Composite Wood Products Act,® which set federal
emission standards equal to those previously developed by the California Air Resources
Board. The EPA subsequently amended the rules to permit labeling of compliant products
prior to the applicable compliance date,® and, in a series of steps, extended the initial
product compliance date by one year (until December 2018) and the import certification
compliance date by three months.® These extensions were subsequently challenged in a
pending federal action filed by the Sierra Club and others.®® The EPA also proposed to
update references to voluntary consensus standards in the rule and authorize an additional
testing methodology.*’

E. Confidential Business Information

The EPA announced its interpretation that TSCA section 14(c)(3) as amended by
the Lautenberg Act requires substantiation of non-exempt confidential business
information (CBI) claims at the time the information is submitted to the EPA.*8 In the past,
the EPA generally only has required substantiation at the time when, if ever, the EPA is
required to determine whether the claim is valid (e.g., when responding to a Freedom of
Information Act (FOIA) request). The notice included a transition period, which was
subsequently extended until October 19, 2017.%° Section 14(g)(4) of TSCA, added by the
Lautenberg Act, requires the EPA to assign a unique identifier when a CBI claim for a
chemical identity is approved.*® The EPA solicited comments and held a public meeting to
discuss the challenges and approaches to implementing this new required procedure.*!

%2Formaldehyde Emission Standards for Composite Wood Products, 81 Fed. Reg. 89,674
(Dec. 12, 2016) (to be codified at 40 C.F.R. pt. 770) (final rule).

%315 U.S.C. § 2697 (2017).

34abeling Relief; Formaldehyde Emissions Standards for Composite Wood Products, 82
Fed. Reg. 31,922 (July 11, 2017) (to be codified at 40 C.F.R. pt. 770) (Direct final rule).
%See Compliance Date Extension; Formaldehyde Emission Standards for Composite
Wood Products, 82 Fed. Reqg. 44,533 (Sept. 25, 2017) (to be codified at 40. C.F.R. pt. 770)
(Final rule).

%Sierra Club v. EPA, No. 3:17-cv-06293-JSW (N.D. Cal. filed Oct. 31, 2017).
37\oluntary Consensus Standards Update; Formaldehyde Emission Standards for
Composite Wood Products, 82 Fed. Reg. 49,302 (Oct. 25, 2017) (to be codified at 40
C.F.R. pt. 770) (Proposed rule). A parallel direct final rule was withdrawn. 82 Fed. Req.
57,874 (Dec. 8, 2017) (Direct final rule; withdrawal).

$Statutory Requirements for Substantiation of Confidential Business Information (CBI)
Claims Under the Toxic Substances Control Act (TSCA), 82 Fed. Reg. 6522 (Jan. 19,
2017) (Notice).

39Compliance Date Extension; Statutory Requirements for Substantiation of Confidential
Business Information (CBI) Claims Under the Toxic Substances Control Act (TSCA), 82
Fed. Reg. 43,964 (Sept. 20, 2017) (Notice).

4015 U.S.C. § 2613(g)(4) (2017).

4L Assignment and Application of the “Unique Identifier” Under TSCA Section 14; Notice
of Public Meeting and Opportunity To Comment, 82 Fed. Reg. 21,386 (May 8, 2017)
(Notice).
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F. Reporting

In addition to issuing the final Inventory Reset Rule, the EPA also established a
negotiated rulemaking committee for Chemical Data Reporting (CDR) requirements for
inorganic byproducts (Reg Neg Committee).*? Required by the Lautenberg Act, the EPA
was to work with the Reg Neg Committee and “develop and publish . . . a proposed rule
providing for limiting the reporting requirements . . . for manufacturers of any inorganic
byproducts, when such byproducts . . . are subsequently recycled, reused, or
reprocessed.”*® However, the Reg Neg Committee reached an impasse after only three
meetings and, in light of the impasse, the EPA determined that no further meetings were
warranted.* Nevertheless, the EPA subsequently solicited public comment on approaches
that would reduce the burden associated with the CDR reporting for inorganic byproducts
without prejudicing the Agency's ability to receive needed exposure information. On
August 22, 2017, the EPA’s Office of Inspector General (OIG) announced that it planned
to begin a review of the CDR program to assess industry compliance and the EPA’s use of
the collected information.*®

As required by the Lautenberg Act,*® the EPA compiled and published an initial
inventory of mercury supply, use, and trade in the United States covering elemental
mercury and mercury compounds,*’ and later proposed mercury reporting requirements to
assist the EPA in updating the mercury inventory in the future.*8

The EPA determined that the standards for classifying manufacturers and
processors as small manufacturers and processors for purposes of TSCA reporting
obligations under TSCA sections 8(a)(1) and 8(a)(3) should be revised.*® The EPA was
required to render a determination by Lautenberg Act amendments to TSCA section
8(a)(3)(C).

The EPA issued the first of its two annual implementation reports required by the
Lautenberg Act. As required by amended TSCA section 26(m), the EPA issued its first
report to Congress on the Agency’s capacity to conduct risk evaluations and promulgate
section 6(a) rules.®® And as required by amended TSCA section 26(n)(2), the EPA
published its initial plan identifying the chemical substances that would undergo risk

“2Chemical Data Reporting; Requirements for Inorganic Byproduct Chemical Substances;
Notice of Establishment of Negotiated Rulemaking Committee; Notice of Public Meetings;
82 Fed. Reg. 25,790 (June 5, 2017) (Notice).
4315 U.S.C. § 2607(a)(6)(A) (2017).
4Chemical Data Reporting; Requirements for Inorganic Byproduct Chemical Substances;
Notice of Public Meeting; Cancellation and Public Input Opportunity, 82 Fed. Reg. 47,423
(Oct. 12, 2017).
“>Memorandum from Jeffrey Harris, Dir., Toxics, Chem. Mgmt. and Pollution Prevention
Evaluations, Office of Program Evaluation, to Wendy Cleland-Hamnett, Acting Assistant
Adm’r, Office of Chem. Safety and Pollution Prevention (Aug. 22, 2017).
4615 U.S.C. § 2607(b)(10)(D) (2017).
4"Mercury; Initial Inventory Report of Supply, Use, and Trade, 82 Fed. Reg. 15,522 (Mar.
29, 2017) (Notice).
“8Mercury; Reporting Requirements for the TSCA Mercury Inventory, 82 Fed. Reg. 49,564
(Oct. 26, 2017) (to be codified at 40 C.F.R. pt. 713) (Proposed rule).
“9TSCA Reporting and Recordkeeping Requirements; Standards for Small Manufacturers
and Processors; Final Determination, 82 Fed. Reg. 56,824 (Nov. 30, 2017) (Notice).
OFFICE OF CHEMICAL SAFETY AND POLLUTION PREVENTION, INITIAL REPORT TO
CONGRESS ON THE EPA’s CAPACITY TO IMPLEMENT CERTAIN PROVISIONS OF THE FRANK
R. LAUTENBERG CHEMICAL SAFETY FOR THE 21ST CENTURY ACT (Jan. 18, 2017).
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evaluation during the year, chemicals for which risk evaluation would be initiated and those
for which risk evaluation would be completed.>!

The U.S. Chemical Safety and Hazard Investigation Board (CSB) is directed by
section 112(r)(6)(C)(iii) of the Clean Air Act to promulgate regulations requiring persons
to report accidental chemical releases resulting in a fatality, serious injury or substantial
property damages.®? In 2009, the CSB took initial steps to fulfill this obligation by issuing
an advance notice of proposed rulemaking soliciting comments on the need and potential
structure of reporting rules,® but took no further action. In December 2017, a citizen group
filed an action seeking to compel the CSB to promulgate accidental release reporting
regulations.>

Il. PESTICIDES AND FIFRA
A Endangered Species

In response to a challenge to the EPA’s registration of cyantraniliprole, the U.S.
Court of Appeals for the District of Columbia Circuit joined the Ninth Circuit® in holding
that, for FIFRA registrations issued after a public comment period, challenges based on the
EPA’s alleged failure to comply with the Endangered Species Act’s (ESA) section 7(a)(2)
consultation provisions must be brought in the Courts of Appeals pursuant to the judicial
review provisions of FIFRA rather than in the district courts pursuant to the citizen suit
provisions of the ESA.>® In the case of cyantraniliprole, the court remanded the case to
permit the EPA to make the missing initial ESA determination whether the registration
“may affect listed species or critical habitat,” but did not set a deadline nor, given the
acknowledged relative benefits of the product, vacate the registration pending further EPA
action.®” Judge Randolph dissented, arguing that petitioners lacked Article 111 standing.

In response to a challenge to a variety of end use product registration actions for
the pesticides clothianidin and thiamethoxam, the U.S. District Court of the Northern
District of California ruled that converting a conditional registration to an unconditional
registration (upon receipt of required data) and conditional approvals for products that are
identical or substantially similar to registered products are both agency “actions” that
trigger the requirement for the EPA to make the “may affect” determination under section
7(a) of the ESA.®® The court rejected the EPA’s argument that ESA consultation challenges
to such “me too” products constituted improper collateral attacks on earlier registration
actions of the predicate products made without ESA consultations.

The National Marine Fisheries Service (NMFS) completed and submitted to the
EPA final Endangered Species Act biological opinions for the EPA’s registration of
chlorpyriphos, diazinon and malathion and potential effects on certain endangered salmon

°1EPA, 2017 ANNUAL REPORT ON RISk EVALUATIONS (Feb. 9, 2017).
%242 U.S.C. § 7412(r)(6)(C)(iii) (2012).
Chemical Release Reporting; Advance Notice of Proposed Rulemaking, 74 Fed. Reg.
30,259 (June 25, 2009).
*4Complaint, Pub. Employees for Envtl. Responsibility v. U.S. Chem. Safety and Hazard
Investigation Bd., No. 1:17-CV-2608-APM (D.D.C. filed Dec. 7, 2017).
%See, e.g., Ctr. for Biological Diversity v. EPA, 847 F.3d 1075, 1089-90 (9th Cir. 2017).
6Center for Biological Diversity v. EPA, 861 F.3d 174, 186-188 (D.C. Cir. 2017).
%7]d. at 188.
%80rder Granting in Part & Denying in Part Plaintiffs Motion for Summary Judgment, Ellis
v. Housenger, No. 3:13-cv-01266-MMC (N.D. Cal. May 8, 2017).
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nationwide.>® NMFS was working to meet a December 2017 judicial deadline.®® These
opinions are significant because they are the first such nationwide opinions and their
methods are expected to serve as templates for future assessments.

B. Pollinators

The EPA released its final policy to mitigate the acute risk to bees from pesticide
products, which provides methods for addressing acute risks to bees from pesticides during
contract pollination activities, and which will be implemented by individual product label
amendments.%! Potential pesticide hazards to pollinators in other circumstances will
continue to be monitored and managed through state Managed Pollinator Protection Plans
(MP3s) and other measures. A California court ruled that the California Department of
Pesticide Regulation (DPR) erred when it approved additional uses for two neonicotinoid
pesticides without considering alternatives and the cumulative effects of the approvals as
required by the substantive provisions of the California Environmental Quality Act
(CEQA).%2 DPR’s own pesticide registration processes were adequate to satisfy CEQA
requirements to prepare impact assessment reports, but this did not relieve DPR from
complying the additional substantive analyses required by CEQA.

C. Inerts

The EPA received a petition, which seeks to expand the required registration testing
in 40 C.F.R Part 158 for whole pesticide formulations and tank mixtures. The purpose of
this petition is to better address possible increased toxicity and exposure in end use
products due to the presence of inerts and adjuvants, either directly or through synergistic
effects with active ingredients.®

D. Cannabis

Reversing a more accommodating 2015 policy of the Obama Administration, the
EPA signaled that it would deny any requests for section 24(c) special local needs pesticide
registrations for use on cannabis made by states that have approved cannabis cultivation in
some respects. In a notice signed by Administrator Pruitt himself, the agency explains that,
because cultivating marijuana is prohibited by federal law as a Schedule 1 controlled
substance under the federal Controlled Substances Act, use of the pesticide on cannabis

5%0OFFICE OF PROTECTED RES., NAT’L MARINE FISHERIES SERVI., NOAA, ENDANGERED
SPECIES ACT SECTION 7 BIoLOGICAL OPINION; EPA’S REGISTRATION OF PESTICIDES
CONTAINING CHLORPYRIFOS, DIAZINON AND MALATHION (Dec. 29, 2017).
%Motion to Amend Dkt. No. 50 (Stipulation and order), Nw. Coal. For Alts. to Pesticides
v. Nat’l Marine Fisheries Serv., No. 2:07-cv-01791 (W.D. Wash Nov. 9, 2017).
*1OFFICE OF PESTICIDE PROGRAMS, EPA, POLICY TO MITIGATE THE ACUTE RISK TO BEES
FROM PESTICIDE PRODUCTS (Jan. 12, 2017).
%2pesticide Action Network N. Am. v. Cal. Dep’t. of Pesticide Reg., 224 Cal. Rptr. 3d 591
(Cal. Ct. App. 2017).
®3IN RE CTR. FOR FOOD SAFETY, CITIZEN PET. SEEKING REVISED TESTING REQUIREMENTS
OF [sIC] PESTICIDES PRIOR TO REGISTRATION (July 10, 2017).
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would be considered a fundamentally different use pattern, and would facilitate activities
that are generally in violation of federal law.%*

E. Particular Products

The EPA denied an October 2015 petition® to revoke all food residue tolerances
for chlorpyrifos under section 408(d) of the Federal Food, Drug, and Cosmetic Act.%® The
decision countered the Obama administration's 2015 proposal to restrict the widely used
insecticide. In response to a March 2017 judicial deadline to act on the petition, the EPA
denied the petition without an ultimate safety finding, because it concluded that the Obama
Administration’s 2015 proposed tolerance revocation relied on a neurodevelopmental
effect study whose application is novel and uncertain to reach its conclusions. The EPA
will continue to study the human health effects and reach a conclusion on or before the
next chlorpyrifos FIFRA registration review deadline in October 2022. The Ninth Circuit
confirmed the sufficiency of the EPA’s response to the petition and other obligations under
orders in the underlying deadline suit.®’

In connection with the registration review of one of the world’s most widely used
agricultural pesticides, glyphosate, and as part of the ongoing agency response to public
concerns about its carcinogenicity, the EPA released a draft risk assessment for glyphosate,
finding insignificant evidence of an association between glyphosate and any of several
types of cancer. The EPA concluded it needed more information to determine whether there
was an association with non-Hodgkin’s lymphoma. %8

Drift from the use of dicamba on dicamba-resistant crops was widely alleged to
have caused major damage on neighboring non-resistant crops in the summer of 2017. State
and federal regulators searched for a solution to implement ahead of the 2018 growing
season to avoid similar issues.®® The EPA reached an agreement with certain dicamba
manufacturers on measures to reduce the potential for drift damage to neighboring non-
target crops and new requirements for “over the top” (application to growing plants) uses
of dicamba products.’® Minnesota, Missouri, and North Dakota have imposed additional
restrictions on dicamba use ahead of the 2018 growing season.’*

®4E. ScoTT PRUITT, ADMIN., EPA TO B. LEAHY, DIR., CAL. DEPT. PESTICIDE REG., NOTICE
OF INTENT TO DISAPPROVE, STATE AND LOCAL NEEDS REGISTRATION Nos. CA170005 To
CA170008 (June 22, 2017).

®ENVTL. PROT. AGENCY, PET. TO REVOKE ALL TOLERANCES AND CANCEL ALL
REGISTRATIONS FOR THE PESTICIDE CHLORPYRIFOS; NOTICE OF AVAILABILITY, EPA-HQ-
OPP-2007-1005-0100 (2007).

5Chlorpyrifos; Order Denying PANNA and NRDC’s Petition To Revoke Tolerances, 82
Fed. Reg. 16,581 (Apr. 5, 2017) (Order).

®7pesticide Action Network N. America v. EPA, 863 F.3d 1131 (9th Cir. 2017).

8EPA, OFFICE OF PESTICIDE PROGRAMS, REVISED GLYPHOSATE ISSUE PAPER:
EVALUATION OF CARCINOGENIC POTENTIAL (Dec. 12, 2017).

EPA, PESTICIDE PROGRAM DIALOGUE COMMITTEE MEETING, MEETING TRANSCRIPT
(Nov. 1-2, 2017).

Press Release, EPA, EPA & States’ Collective Efforts Lead to Regulatory Action on
Dicamba (Oct. 13, 2017).

"'Dicamba Facts, Mo. DEP’T oF AGRIC. (last visited Feb. 25, 2018); North Dakota-Specific
Protocols Announced for Dicamba, N.D. DEp’T oF AGRIC. (last visited Apr. 30, 2018);
Press Release, Minn. Dep’t of Agric., MDA Announces New Restrictions on Use of
Dicamba Herbicide (Dec. 12, 2017).

88


https://www.gpo.gov/fdsys/pkg/FR-2017-04-05/pdf/2017-06777.pdf#page=1
https://www.leagle.com/decision/infco20170718114
https://www.epa.gov/sites/production/files/2017-12/documents/glyphosate_draft_human_health_risk_assessment_for_registration_review.pdf
https://www.epa.gov/newsreleases/epa-and-states-collective-efforts-lead-regulatory-action-dicamba
https://www.epa.gov/newsreleases/epa-and-states-collective-efforts-lead-regulatory-action-dicamba
http://agriculture.mo.gov/plants/pesticides/dicamba-facts.php
https://www.nd.gov/ndda/news/north-dakota-specific-protocols-announced-dicamba
https://www.nd.gov/ndda/news/north-dakota-specific-protocols-announced-dicamba
http://www.mda.state.mn.us/news/releases/2017/nr20171212dicamba.aspx
http://www.mda.state.mn.us/news/releases/2017/nr20171212dicamba.aspx

F. Pesticide Applicator Protections

In the last days of the Obama Administration, the EPA published a final rule
revising rules for certified applicators of restricted use pesticides (RUPS).” In a series of
steps, the Trump Administration deferred the effective date of those rules by over a year,
to May 22, 2018, in order to give the new administration an opportunity to conduct a
substantive factual, legal and policy review of the rule, and to develop and rollout
substantive implementation guidance.” Implementation dates for certifying authorities to
submit revised certification plans were not changed.

G. State Preemption of Local Pesticide Ordinances

In Maryland’s Montgomery County Circuit, a judge struck down the county’s
general pesticide ban.” The 2015 county law, the Healthy Lawns Act,” would ban
residents from using certain registered pesticides not on the County’s approved list. The
court determined the county’s ban was preempted by State law because it prohibited
products and conduct that had been affirmatively approved and licensed by the State,
flouted the State primacy in ensuring safe pesticide use, and undermined its system of
comprehensive and uniform product approval and regulation. ’®

H. Significant Guidance and Science Consultations

The Office of Pesticide Products released two new Pesticide Registration Notices
(PRNS) related to resistance management labeling, education, training, and stewardship,’’
and proposed significant amendments to PRN 98-10, its longstanding guidelines for
streamlined registration and labeling modifications and minor formulation amendments.’®
The EPA also issued new guidelines for bed bug pesticide efficacy testing (OCSPP Test
Guideline 810.3900)"° and updated 14 test guidelines for assessing chemical effects on
sediment dwelling fauna and aquatic organisms.® The EPA convened FIFRA Scientific

"2pesticides; Certification of Pesticide Applicators, 82 Fed. Reg. 952 (Jan. 4, 2017) (to be
codified at 40 C.F.R. pt. 171) (final rule).
3See Pesticides; Certification of Pesticide Applicators; Delay of Effective Date, 82 Fed.
Reg. 25,529-30 (June 2, 2017) (to be codified at 40 C.F.R. pt. 171) (final rule).
"4Complete Lawn Care, Inc. v. Montgomery County, Maryland, Civil Action No.: 427200-
V (Slip Op. Aug. 3, 2017) (“Complete Lawn Care, Inc.”).
>Montgomery County (Maryland) Bill 52-14, codified at Montgomery County Code, Ch.
33B, §833B-1 (Oct. 6, 2015).
"®Complete Lawn Care, Inc., at 14.
"Pesticides; Final Guidance for Pesticide Registrants on Two Pesticide Registration
Notices Related to Resistance Management, 82 Fed. Reg. 44,406 (Sep. 22, 2017) (Notice
of availability) (PRN No. 2017-1, GUIDANCE FOR PESTICIDE REGISTRANTS ON PESTICIDE
RESISTANCE MANAGEMENT LABELING, and PRN No. 2017-2, GUIDANCE FOR HERBICIDE
RESISTANCE MANAGEMENT LABELING, EDUCATION, TRAINING, AND STEWARDSHIP).
"8pesticides; Draft Guidance for Pesticide Registrants on Notifications, Non-Notifications
and Minor Formulation Amendments, 82 Fed. Reg. 42,094 (Sept. 6, 2017) (Notice of
availability).
Final Test Guideline; Product Performance Test Guidelines; OCSPP 810.3900
Laboratory Product Performance Testing Methods for Bed Bug Pesticide Products; Notice
of Availability, 82. Fed. Reg. 27,254 (June 14, 2017) (Notice).
8Final Test Guidelines; OCSPP Series 850 Group A—Ecological Effects Guidelines;
Notice of Availability, 81 Fed. Reg. 95,989 (Dec. 29, 2016) (Notice).
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Advisory Panels (SAP) to consider and advise the EPA on pesticide science policy issues,
including modeling to address pharmacokinetic differences between and within species,?:
and developing high-throughput screens to determine endocrine disruption potential .

I11. BIOTECHNOLOGY

The White House Office of Science and Technology Policy (OSTP) issued a final
document updating the 1986 Coordinated Framework for the Regulation of Biotechnology.
The 2017 update among other things includes a comprehensive table that summarizes the
current responsibilities and the relevant coordination across the EPA, the FDA, and United
States Department of Agriculture (USDA) for the regulatory oversight of an array of
biotechnology product areas.®

Unlike new chemical substances derived from synthetic chemistry, the EPA has
had no difficulty making the requisite, “not likely to present an unreasonable risk” finding
under TSCA section 5(a)(3)(C) for genetically modified microorganisms (GMOs) notified
to the Agency as new chemicals in pre-manufacture Microbial Commercial Activity
Notices (MCANSs) submissions. Forty-one MCANs have cleared review since the
enactment of the Lautenberg Act without noticeable delay.®* This is no doubt due to the
rigorous containment procedures that will be employed in the production and use of the
GMOs that have been notified, and avoiding use of pathogenic strains as recipient
microorganisms, or using antibiotic markers or other problematic genetic sequences in the
introduced genetic modifications. The EPA has not issued the anticipated update to its 1997
guidance document for submitting MCANSs or TSCA Experimental Release Applications
(TERA).® When available, the updated guidance is expected to address considerations for
risk assessments for intergeneric cyanobacteria, eukaryotic microalgae, and their products
by application of genetic engineering approaches.®®

The United States Food and Drug Administration (FDA), in consultation with the
EPA, issued final Guidance for Industry (GFI) #236, which clarifies that mosquito-related
products intended to function as pesticides for mosquito population control purposes, and
that are not intended to cure, mitigate, treat or prevent a disease in mosquitos are not
“drugs” under the Federal Food, Drug, & Cosmetic Act (FFDCA), and will be regulated
by the EPA under FIFRA.8” With the issuance of this final guidance a pending application
to FDA for a genetically engineered mosquito claimed to control the population of wild-

81FIFRA Scientific Advisory Panel; Notice of Public Meeting; Request for Ad Hoc Expert
Nominations; Notice, 82 Fed. Reg. 26,097 (June 6, 2017) (Notice).

82FIFRA Scientific Advisory Panel; Notice of Public Meeting; Request for Ad Hoc Expert
Nominations; Notice, 82 Fed. Reg. 26,086 (June 6, 2017).

8ENVT’L PROT. AGENCY, FOOD & DRUG ADMIN., U.S. DEPT. AGRIC., MODERNIZING THE
REGULATORY SYSTEM FOR BIOTECHNOLOGY PRODUCTS: FINAL VERSION OF THE 2017
UPDATE TO THE COORDINATED FRAMEWORK FOR THE REGULATION OF BIOTECHNOLOGY,
(Jan. 4, 2017).

8Microbial Commercial Activity Notices (MCANs) Table, OFFICE OF POLLUTION
PREVENTION AND ToxiIcs (last updated Dec. 23, 2017).

8ENVTL. PROT. AGENCY, OFFICE OF POLLUTION PREVENTION & TOXICS, POINTS TO
CONSIDER IN THE PREPARATION OF TSCA BIOTECHNOLOGY SUBMISSIONS FOR
MICROORGANISMS (June 2, 1997).

8Notice of Public Meeting and Opportunity for Public Comment on EPA’s Draft Algae
Guidance for the Preparation of TSCA Biotechnology Submissions, 81 Fed. Reg. 70,419
(Oct. 12, 2016) (Notice).

87Clarification of the Food and Drug Administration and Environmental Protection Agency
Jurisdiction Over Mosquito-Related Products; Guidance for Industry, 82 Fed. Reg. 46,500
(Oct. 5, 2017) (Notice of availability).
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type aedes aegypti mosquitoes, now falls under the EPA’s regulatory authority. However,
EPA regulations currently exempt non-plant pesticidal living macro-organisms from all
requirements of FIFRA because the EPA has determined, in accordance with FIFRA
section 25(b)(1), that they are adequately regulated by another Federal agency.%® In order
to regulate genetically engineered pesticidal mosquitos or other pesticidal living non-plant,
macro-organisms as a consequence of the FDA GFI #236, the EPA will need to amend its
regulations.8®

The EPA registered a unique mosquito biopesticide — bacterium Wolbachia ZAP
(also known as wPip) strain, contained within the Asian Tiger mosquito (Aedes
albopictus), a public health pest. Wolbachia is a bacterium that occurs in certain mosquito
species. Male Aedes albopictus, were physically inoculated with a strain of Wolbachia
found in the common house mosquito (Culex pipiens). When these altered males mate with
wild type, female Aedes albopictus, carrying the standard Wolbachia strain, the resulting
offspring die in their early life stages. This is a time-limited (five year) registration, and
allows sale only in twenty-one jurisdictions.*

The USDA’s Animal and Plant Health Inspection Service (APHIS) under the
Trump Administration withdrew®! a proposed rule published in the last days of the Obama
Administration® that would revise the APHIS’s biotechnology regulations, explaining that
it would re-engage with stakeholders to determine the most effective, science-based
approach for regulating the products of modern biotechnology while protecting plant
health.

On November 14, 2017, the Senate Committee on Health, Education, Labor, and
Pensions held a hearing titled, "Gene Editing Technology: Innovation and Impact".%

IVV. HYDRAULIC FRACTURING

The Bureau of Land Management (BLM) formally rescinded a 2015 rule governing
fracking operations on federal and tribal lands, including rules requiring fracking fluid
chemical ingredient disclosure.®* Regarding chemical disclosure, the BLM explained that
a federal disclosure rule would not significantly increase the amount of chemical
information available as state disclosure rules in states representing 99% of well
completions on federal and tribal lands already required such disclosures to public
databases or state regulators.® In anticipation of action on the proposed rule, the Tenth

840 C.F.R. § 152.20(a)(1) (2017).

81d. § 152.20(a)(2).

%pPress Release, EPA, EPA Registers the Wolbachia ZAP Strain in Live Male Asian Tiger
Mosquitos (Nov. 7, 2017).

mportation, Interstate Movement, and Environmental Release of Certain Genetically
Engineered Organisms, 82 Fed. Reg. 51,582 (Nov. 7, 2017) (to be codified at 7 C.F.R. pt.
340) (Proposed rule; withdrawal).

9Importation, Interstate Movement, and Environmental Release of Certain Genetically
Engineered Organisms, 82 Fed. Reg. 7008 (Jan. 19, 2017) (to be codified at 7 C.F.R. pt.
340) (Proposed rule).

9Gene Editing Technology: Innovation & Impact Before the S. Comm. on Health, Educ.,
Labor, & Pensions, 115th Cong. (2017) (statement of Katrine S. Bosley, Chief Exec.
Officer & President, Editas Med., Inc.).

%0il and Gas; Hydraulic Fracturing on Federal and Indian Lands; Rescission of a 2015
Rule, 82 Fed. Reg. 61,924 (Dec. 29, 2017) (to be codified 43 C.F.R. pt. 3160) (Final rule).
%1d. at 61,934.
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Circuit dismissed as unripe a pending appeal from a 2016 District Court of Wyoming
decision invalidating the 2015 rules as ultra vires.%

In contrast, Maryland joined New York in enacting legislation permanently
banning hydraulic fracturing.®” The new ban became effective on the October 1, 2017
expiration date of a temporary ban enacted in 2015.%8 Similarly, the Delaware River Basin
Commission (DRBC) proposed to ban hydraulic fracturing in areas within its jurisdiction.%
The DRBC is an interstate and federal compact agency created jointly by the States of
Delaware, New Jersey, and New York, the Commonwealth of Pennsylvania and the United
States to jointly manage the water resources of the Delaware River Basin. The proposal
follows a federal District Court decision earlier this year dismissing on the merits a
challenge to the DRBC’s legal authority to impose such a ban, currently on appeal to the
Third Circuit.1%

Environmental interest groups challenged the Montana Board of Oil and Gas
Conservation’s denial of a rulemaking petition seeking to liberalize the chemical disclosure
provisions of Montana’s hydrofracturing rules, seeking, inter alia, to require fracking fluid
chemical ingredient disclosure before fracking commences, and to require operators to
substantiate chemical identity “trade secret” claims that exempt such chemicals from
disclosure. 0t

V. NANOTECHNOLOGY

After nearly a decade of debate, the EPA published a final rule establishing
reporting requirements for existing chemical substances when manufactured or processed
in nanoscale form to exploit a unique and novel size-related property.'%? Current and future
manufacturers, importers and processors are each required to make a separate one-time
report for each discrete form of each covered nanoscale material handled. The information
to be reported is similar in content and extent to the information required for a TSCA
section 5 PMN. Those handling covered materials at any time in the three years prior to
the effective date must report by August 14, 2018. Future manufactures and processors of
covered materials generally must report at least 135 days before commencing manufacture,
import or processing. The agency has issued “working guidance” for reporting after a
public comment period. 1%

The U.S. Court of Appeals for the Ninth Circuit vacated the EPA’s second
registration of a nanoscale pesticide.’®* The nanoscale silver product, NSPW-L30SWS,
had been conditionally registered as a new active ingredient under FIFRA section

%\Wyoming v. Zinke, 871 F.3d 1133 (10th Cir. 2017).
9Mb. CODE ANN., ENVIR. § 14-107.1 (2015).
%1d.
% Administrative Manual and Special Regulations Regarding Natural Gas Development
Activities; Additional Clarifying Amendments, 83 Fed. Reg. 1586 (Jan. 12, 2018) (to be
codified at 18 C.F.R. pts. 401, 440) (Proposed rule; notice of public hearing).
1%0wayne Land & Mineral Group, LLC v. Del. River Basin Comm’n, 247 F. Supp. 3d 477
(M.D. Pa. 2017) (appeal filed Apr. 7, 2017).
1Complaint for Declaratory Relief, Mont. Envtl. Info. Ctr. v. Mont. Bd. of Qil & Gas
Conservation (filed Jan. 17, 2017, Mont. 1st Judicial Dist. Court, Lewis & Clark Cty.).
192Chemical Substances When Manufactured or Processed as Nanoscale Materials; TSCA
Reporting and Recordkeeping Requirements, 82 Fed. Reg. 3641 (Jan. 12, 2017) (to be
codified at 40 C.F.R. pt. 704) (final rule).
1930FFICE OF POLLUTION PREVENTION & TOXICS, WORKING GUIDANCE ON EPA’S SECTION
8(A) INFORMATION GATHERING RULE ON NANOMATERIALS IN COMMERCE (2017).
104Nat’l Res. Def. Council v. U.S. Ent’l Prot. Agency, 857 F.3d 1030 (9th Cir. 2017).
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3(c)(7)(C)'% to give antimicrobial functionality to fabrics and plastics. Petitioners
challenged the sufficiency of the “public interest” finding necessary for conditionally
registering new active ingredients. The court rejected the EPA’s determination that the
registration was in the public interest as an alternative to comparable silver products that
release more silver to the environment. The court held that the mere potential for lower
silver release was insufficient and the agency was obligated instead to show by substantial
evidence that users would in fact substitute the new, lower emitting product for existing
silver products.

V1. EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOw (EPCRA)

In the final days of the Obama Administration, the EPA issued a proposed rule to
require natural gas processing (natural gas liquid extraction) facilities to conduct annual
Toxic Release Inventory (TRI) reporting, expected to include twenty-one different TRI-
listed chemicals, including n-hexane, hydrogen sulfide, toluene, benzene, xylene, and
methanol.%® However, the Trump Administration determined to abandon that rulemaking
effort, identifying it as “inactive” on the Spring 2017 semi-annual regulatory agenda. The
EPA proposed to update the list of North American Industry Classification System
(NAICS) codes subject to TRI reporting in response to the Office of Management and
Budget (OMB) 2017 NAICS code revision.%

The D.C. Circuit vacated a 2008 rule (the “Farm Rule”) that exempted most farm
waste releases (other than from concentrated animal feeding operations) from EPCRA
emergency reporting.1% While the EPA argued reporting farm releases was unnecessary
because the EPA was unlikely to respond to such reports, the court disagreed. The mandate
that farms begin reporting has been stayed until January 22, 2018 to allow the EPA to
develop guidance to help farms come into compliance.®® The EPA has indicated that it
interprets EPCRA to exclude farms that use substances in “routine agricultural operations”
and that it intends to conduct a rulemaking to clarify its interpretation.*°

VII. GREEN CHEMISTRY

The California Department of Toxic Substances Control (DTSC) published its first
regulation under the Safer Consumer Products program, identifying foam-padded sleeping
products containing tris(1,3-dichloro-2-propyl) phosphate (TDCPP) or tris(2-chloroethyl)
phosphate (TCEP) as Priority Products.*! DTSC held a public meeting on a second
proposed Priority Product: spray polyurethane foam with unreacted methylene

1057 U.S.C. § 136a(c)(7)(C) (2017).
1% Addition of Natural Gas Processing Facilities to the Toxics Release Inventory (TRI), 82
Fed. Reg. 1651 (Jan. 6, 2017) (to be codified at 40 C.F.R Part 372) (Proposed rule).
107Community Right-To-Know; Adopting 2017 North American Industry Classification
System (NAICS) Codes for Toxics Release Inventory (TRI) Reporting, 82 Fed. Reg.
39,101 (Aug. 17, 2017) (to be codified at 40 C.F.R. Part 372) (Proposed rule).
1085ee Waterkeeper Alliance v. Envtl. Prot. Agency, 853 F.3d 527 (D.C. Cir. 2017).
19%Waterkeeper Alliance v. Envtl. Prot. Agency, No. 09-1017 (D.C. Cir. Nov. 22, 2017)
(per curiam order).
1105ee, e.g., CERCLA and EPCRA Reporting Requirements for Air Releases of Hazardous
Substances from Animal Waste at Farms, ENVTL. PROT. AGENCY (updated Dec. 3, 2017).
11cal. Code Regs. tit. 22, § 69511.1 (2017).
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diisocyanate (MDI),*? and solicited public comment on a proposal to list paint or varnish
strippers containing methylene chloride as Priority Products.**

At the federal level, the Trump Administration proposed eliminating green
chemistry and related pollution prevention programs in its Fiscal Year 2018 budget for
EPA. The programs targeted for termination include the Green Chemistry Program, the
Presidential Green Chemistry Challenge, and Design for the Environment/Safer Choice.!**
Also targeted for cuts are EPA’s Chemical Safety and Sustainability and Science to
Achieve Results (STAR) grants programs.1°

VI1Il. CONSUMER PRODUCT SAFETY COMMISSION ACTION ON CHEMICALS

In response to a citizen petition on halogenated flame retardants, the U.S. Consumer
Product Safety Commission (CPSC) rejected a staff recommendation to deny the
petition?® and voted to form an advisory panel and begin drafting a rule to restrict the use
of halogenated flame retardants in four consumer product categories: (1) children’s
products; (2) furniture; (3) mattresses; and (4) the casing of electronics,**” and issued
guidance encouraging retailers and consumers to avoid selling or purchasing such products
containing halogenated flame retardants.'® The CPSC finalized a rules that will tighten
existing federal phthalate restrictions in children’s toys and child care articles effective on
April 25, 2018, including restrictions of four phthalate not regulated by any other country
— DIBP, DPENP, DHEXP, and DCHP — and to end the interim Consumer Product Safety
Improvement Act restrictions on two other phthalates, DIDP and DnOP.!1°

12proposed Regulations: Spray Polyurethane Foam Systems with Unreacted Methylene
Diphenyl Diisocyanates as a Priority Product (proposed Mar. 24, 2017) (to be codified at
Health and Safety Code § 69511.2).
13proposed Regulations: Paint or Varnish Strippers Containing Methylene Chloride
(proposed Nov. 17, 2017) (to be codified at Health and Safety Code § 69511.3).
4ENVT’L PROT. AGENCY, FISCAL YEAR 2018, JUSTIFICATION OF APPROPRIATION
ESTIMATES FOR THE COMMITTEE ON APPROPRIATIONS, TAB 04: ENVIRONMENTAL
PROGRAMS AND MANAGEMENT, EPA-190-K-17-002 (May 2017).
1599, at 98.
116,S. CONSUMER PROD. SAFETY COMM’N, STAFF BRIEFING PACKAGE IN RESPONSE TO
HP15-1, REQUESTING RULEMAKING ON CERTAIN PRODUCTS CONTAINING
ORGANOHALOGEN FLAME RETARDANTS (May 24, 2017).
117U.S. CONSUMER PROD. SAFETY COMM’N, MINUTES OF COMMISSION MEETING (Sept. 20,
2017).
18Guidance Document on Hazardous Additive, Non-Polymeric Organohalogen Flame
Retardants in Certain Consumer Products, 82 Fed. Reg. 45,268 (Sept. 28, 2017).
19prohibition of Children’s Toys and Child Care Articles Containing Specified Phthalates,
82 Fed. Reg. 49,938 (Oct. 27, 2017) (to be codified at 16 C.F.R. pt. 1307) (final rule).
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https://www.gpo.gov/fdsys/pkg/FR-2017-09-28/pdf/2017-20733.pdf#page=1
https://www.gpo.gov/fdsys/pkg/FR-2017-09-28/pdf/2017-20733.pdf#page=1
https://www.gpo.gov/fdsys/pkg/FR-2017-10-27/pdf/2017-23267.pdf#page=1

Chapter 9 « SUPERFUND AND NATURAL RESOURCE DAMAGES
LITIGATION
2017 Annual Report?

|. SUPERFUND: ADMINISTRATIVE AND REGULATORY DEVELOPMENTS

Congress enacted no changes to the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) during 2017.

On January 11, 2017, the Environmental Protection Agency (EPA) proposed to
establish financial responsibility requirements under section 108(b) of CERCLA for
classes of facilities in the hard rock mining industry at an estimated cost to affected mining
industry sectors between $111 and $171 million per year.? In a controversial December
decision expected to be challenged in court, the EPA announced that no rule was
necessary.® The EPA noted that mine reclamation and bonding regulation by the states and
other federal agencies had significantly improved since the enactment of CERCLA, so
there was far less risk that such mining operations would leave the EPA with unfunded
cleanup obligations. The EPA adopted a binding schedule to decide whether financial
assurance is needed for facilities in the chemical, petroleum and electric power industries.*

The EPA also:

(a) Added seven sites to the National Priorities List (NPL), deleted five, and

proposed four more to the NPL;®

(b) Changed the Hazard Ranking System (HRS) to add vapor intrusion as a

contaminant pathway to evaluate in deciding whether a site belongs on the
NPL;®

'Russell V. Randle, Miles & Stockbridge, P.C. Washington, DC; John Barkett, Shook
Hardy & Bacon, LLP Miami, FL. This chapter reviews significant 2017 CERCLA
decisions and developments. The views expressed are the authors own and not necessarily
those of their firms or clients. The authors thank Van P. Hilderbrand, Jr. of Miles &
Stockbridge PC in Washington, D.C. for his able editorial help.
2CERCLA 108(b) Hard Rock Mining Financial Assurance Proposed Rule, 82 Fed. Reg.
3388 (Jan. 11, 2017) (to be codified at 40 C.F.R. pt. 320) (EPA acted pursuant to the
consent order approved by the Court of Appeals in In re Idaho Conservation League, 811
F.3d 502 (D.C. Cir. 2016)).
3Financial Responsibility Requirements Under CERCLA Section 108(B) for Classes of
Facilities in the Hardrock Mining Industry (Dec. 1, 2017) (to be codified at 40 C.F.R. pt.
320).
“Financial Responsibility Requirements for Facilities in the Chemical, Petroleum and
Electric Power Industries, 82 Fed. Reg. 3512 (Jan. 11, 2017) (to be codified at 40 C.F.R.
pt. 320).
°National Priorities List, 82 Fed. Reg. 36,095 (Aug. 3, 2017) (to be codified at 40 C.F.R.
pt. 300) (adding seven final sites); 82 Fed. Reg. 36,106 (Aug. 3, 2017) (to be codified at
40 C.F.R. pt. 300) (proposing four sites); National Priorities List Deletions, 82 Fed. Req.
60,901 (Dec. 26, 2017) (to be codified at 40 C.F.R. pt. 300) (deleting one site); 82 Fed.
Reg. 56,890 (Dec. 1, 2017) (to be codified at 40 C.F.R. pt. 300) (deleting one site); 82 Fed.
Req. 44,529 (Sept. 25, 2017) (to be codified at 40 C.F.R. pt. 300) (deleting one site); 82
Fed. Reg. 31,281 (July 6, 2017) (to be codified at 40 C.F.R. pt. 300) (deleting one site); 82
Fed. Reg. 14,149 (Mar. 17, 2017) (to be codified at 40 C.F.R. pt. 300) (deleting one site).
®Addition of a Subsurface Intrusion Component to the Hazard Ranking System, 82 Fed.
Reg. 2760 (Jan. 9, 2017) (to be codified at 40 C.F.R. pt. 300).
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https://www.gpo.gov/fdsys/pkg/FR-2017-01-11/pdf/2016-30040.pdf
https://www.cadc.uscourts.gov/internet/opinions.nsf/1F012EA1238D7A3C85257F490054E52E/$file/14-1149-1596081.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-08-03/pdf/2017-16172.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-08-03/pdf/2017-16171.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-12-26/pdf/2017-27801.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-12-26/pdf/2017-27801.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-12-01/pdf/2017-25937.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-12-01/pdf/2017-25937.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-09-25/pdf/2017-20348.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-09-25/pdf/2017-20348.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-07-06/pdf/2017-14113.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-07-06/pdf/2017-14113.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-03-17/pdf/2017-05290.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-03-17/pdf/2017-05290.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-01-09/pdf/2016-30640.pdf
https://www.gpo.gov/fdsys/pkg/FR-2017-01-09/pdf/2016-30640.pdf

(c) Changed the standard for All Appropriate Inquiries (AAI) to recognize a
standard for large parcels of forested or rural lands;’ and
(d) Increased maximum penalties for CERCLA violations.®

I1. SUPERFUND: JUDICIAL DEVELOPMENTS
A.-C. Constitutional Issues, Jurisdiction, and Standing

There were no reported decisions involving constitutional challenges to CERCLA
or to EPA actions under that law.

In Giovanni v. U.S. Department of the Navy,® the district court departed from
decisions by several other federal courts and dismissed a medical monitoring claim against
the Navy for lack of jurisdiction in a case involving groundwater contamination. The judge
reasoned that the relief sought (medical monitoring, blood testing, a health assessment, and
a health effects study) were in fact a challenge to the remedy chosen by the EPA, which is
not permitted by CERCLA section 113(h). Since district courts have original jurisdiction
over CERCLA claims, the court declined to remand the case to state court, and instead
dismissed the case for lack of jurisdiction.

In three cases involving challenges to plaintiffs’ standing, the courts held that
plaintiffs had alleged sufficient injury in fact and redressability to establish standing needed
for federal jurisdiction. In Waterkeeper Alliance v. EPA,'° the environmental group
plaintiffs challenged the EPA’s regulation exempting agricultural operations from the duty
to report releases of reportable quantities of two hazardous substances emanating from
manure: hydrogen sulfide and ammonia. The D.C. Circuit held that plaintiffs’ allegation
that the rule reduced the reporting of important information to these groups and the public
about such releases (which allegedly could cause significant physical injuries) was a
sufficient injury to confer standing.'! The panel invalidated the EPA’s exemption of these
agricultural operations in a decision likely to have widespread effects on concentrated
animal feeding operations (CAFOs).

In City of Lake EImo v. 3M Co., the court rejected a standing challenge where the
defendants, who allegedly contaminated the City’s water supply, were not allowed redress
under CERCLA because the reported contaminant levels were cleaner than standards
required.*® The court referenced the EPA’s position that there is no minimum threshold for
possible injury from such contamination.*® In Rolan v. Atlantic Richfield Co., the risk of
contamination and exposure to lead and arsenic dust in plaintiffs’ homes from defendants’
nearby operations was held sufficient to confer standing on the plaintiffs.* The defendants
sought dismissal based on lack of injury, traceability to the defendants’ actions, and
causation.

"Amendment to Standards & Practices for All Appropriate Inquiries Under CERCLA, 82
Fed. Reg. 43,310 (Sept. 15, 2017) (to be codified at 40 C.F.R. pt. 312).
8Civil Monetary Penalty Inflation Adjustment Rule, 82 Fed. Reg. 3633 (Jan. 12, 2017) (to
be codified at 40 CFR pt. 19).
9263 F. Supp. 3d 532 (E.D. Pa. 2017).
10853 F.3d 527 (D.C. Cir. 2017).
11d. at 533.
12237 F. Supp. 3d 877 (D. Minn. 2017).
131d. (citing to Johnson v. James Langley Operating Co., 226 F.3d 957, 962 (8th Cir. 2000)).
142017 WL 3191791 at *5 (N.D. Ind. July 26, 2017).
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https://www.gpo.gov/fdsys/pkg/FR-2017-09-15/pdf/2017-19593.pdf
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D. Elements of Liability
1. Facility Definition
In New York v. General Electric Co., the district court held that adjacent properties

did not constitute a single facility where there was no common owner of the two properties
and they were not operated as a single facility.*®

2. Release Reporting

The D.C. Circuit held in Waterkeeper Alliance v. EPA that the EPA did not have
the authority under section 103(b) to exempt agricultural releases of ammonia and
hydrogen sulfide from mandatory release reporting.*® The panel noted that the information
provided would assist local regulators in responding and that these emissions also had
important worker safety implications.’ In United States v. Gibson Wine Co., the release of
anhydrous ammonia from a refrigeration system killed an employee, which resulted in civil
charges claiming that these unreported releases violated both the Emergency Planning and
Community Right-to-Know Act (EPCRA) and CERCLA release reporting obligations.*®
The judge denied a motion to strike because the reporting duties were different under each
law and served different purposes in protecting the public and potentially mobilizing
federal and local responses.*®

3. Hazardous Substance Definition

In Citizens Development Corp. Inc. v. County of San Diego,?° the judge denied a
motion to dismiss based on claims that agricultural releases of phosphorous and ammonia
were exempt from CERCLA. A land developer was required by the Regional Water
Quality Control Board to begin addressing problems at a nutrient impaired lake. The
developer brought CERCLA claims against nearby landowners whose property drained
into the lake. These claims alleged that ammonia nitrogen and phosphorous releases were
causing the developer to incur response costs to address those problems. The judge rejected
claims that such releases to the water were not CERCLA releases, given the EPA’s listing
of phosphorous and ammonia as hazardous substances.?!

4. Punitive Damages and Penalties Under Section 106

In United States v. Dico, Inc. the district court, after a trial, assessed punitive
damages under section 106(c)(3) of CERCLA against the defendant because the defendant
had, “without sufficient cause,” violated the terms of the unilateral administrative order
(UAO) by selling a building contaminated with polychlorinated biphenyls (PCBs).?2 The
district court determined the amount of response costs that the EPA had incurred were in
consequence of the defendant’s failure to comply, and imposed substantial punitive
damages.®

152017 WL 1239638 at *21 (N.D.N.Y. Mar. 31, 2017).
i3853 F.3d 527, 537 (D.C. Cir. 2017).

Id.
182017 WL 1064658 (E.D. Cal. Mar. 20, 2017).
91d. at *10.
202017 WL 1089549 (S.D. Cal Mar. 23, 2017).
211d. at *5-6.
22265 F. Supp. 3d 902, 967-970 (S.D. la. 2017).
231d. at 969-970.
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By contrast, in Emhart Industries, Inc. v. New England Container Co., the district
court held that a challenge to a UAO was pursued in objective good faith and that the
company had “sufficient cause” for not complying, excusing punitive damages and
penalties. The court also found that several critical aspects of the EPA’s chosen remedy
were arbitrary, and the defendant had repeatedly objected to them during the cleanup
process.?*

E. Liability of Particular Parties
1. Owners and Operators

In El Paso Natural Gas Co. LLC v. United States, the court held that the United
States’ ownership of tribal lands as a fiduciary gave it sufficient control over the land to
make the United States liable as an owner under CERCLA in connection with remedial
work at abandoned uranium mines on Navajo Nation tribal lands.?® The court deferred until
trial the consideration of the United States’ specific defenses as a fiduciary under section
107(n) of CERCLA.?®

Four district court decisions addressed the kind of activities and level of control
necessary to hold a party liable as an operator. Active operation of an agricultural irrigation
system handling contaminated discharges from a mine was held sufficient to subject an
irrigation operator to operator liability where such operations included transporting such
contaminated sediments.?” Similarly, negligent demolition of a building contaminated with
radioactive material was sufficient to give rise to liability where the radioactive material
was spread around the site during road building.?® Likewise, operation of a wastewater
treatment plant gave rise to operator liability at a site where there had been spills and
releases of hazardous substances at that location during sixty-five years of operation.? In
contrast, a church whose volunteers had spread contaminated fill dirt at a soccer field did
not have sufficient control over day-to-day operations to be liable as a CERCLA operator
of that park facility.

2. Generators, Transporters, Arrangers

In United States v. Dico, Inc., on remand from the Court of Appeals, the court held
that sale of a building known to be contaminated with PCBs qualified the seller as an
“arranger” for disposal of hazardous substances.®! In determining whether Dico had the
requisite intent to dispose of hazardous substances, as opposed to selling a useful product,
the court considered the seller’s knowledge of the building’s contamination, the costs
avoided by the sale (protecting the building from vandals and homeless inhabitation), the
need to dismantle and remove contaminated insulation from the beams, and compared the
sale procedures to the procedures ordinarily followed in connection with the sale of a

242017 WL 3535003 at *37 (D.R.I. Aug. 17, 2017).

250017 WL 3492993 at *6-7 (D. Ariz. Aug. 15, 2017).

261d. (considering 42 U.S.C. § 9607(n) (2002)).

2’Diamond X Ranch LLC v. Atl. Richfield Co., 2017 WL 4349223 at *17 (D. Nev. Sept.

29, 2017).

28105 Mt. Kisco Assoc. LLC v. Carrozza, 2017 WL 1194700 at *20 (S.D.N.Y. Mar. 30,
2017).

2USOR PRP Group v. A&M Contractors, Inc., 2017 WL 3310942 at *14-15 (S.D. Tex.
Aug. 2, 2017).

30Town of Islip v. Datre, 245 F. Supp. 3d 397, 426-27 (E.D.N.Y. 2017).
31265 F. Supp. 3d 902, 966-67 (S.D. la. 2017) (appeal filed Nov 13, 2017).
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significant asset. Factors favoring the arranger finding included failures to appraise the
building, advertise, seek bids, or to seek board approval of the sale.>?

In 105 Mt. Kisco Associates LLC v. Carrozza, the judge held that a transporter
liability claim must contain allegations distinct from arranger liability, holding that
negligent removal and disposal of contaminated soil stated a claim for arranger liability,
but not transporter liability.3® And in Town of Islip v. Datre, the court held that arranger
liability under CERCLA requires an allegation that the defendant arranging for the disposal
of material knew or should have known the material contained hazardous substances,
which was not alleged in that case, resulting in dismissal.®* Another court dismissed a claim
of arranger liability at another site, holding that the liable party must have arranged for
disposal through another party, distinguishing arranger liability from operator liability.®

3. Parent/Shareholder and Successors

In Garrett Day LLC v. International Paper Co.,*® an asset purchaser failed to
persuade the district court to dismiss a de facto merger successor-liability claim. Plaintiff
did not allege continuity of corporate personnel or continuity of shareholders (i.e., a sale
of assets in exchange for stock), typical hallmarks of a de facto merger.®” However,
applying Ohio law, the judge held that “no single factor is determinative” and that the
following allegations plausibly stated a de facto merger claim: (a) defendant “took over”
the entire business of the asset seller; (b) it used the same trade name, retained employees,
used the same production process, and made the same product which it sold to the same
customers; and (c) the purchaser assumed the asset seller’s contractual obligations except
for environmental liabilities which were “almost certainly known” to the parties.®
Allegations that the asset seller signed a noncompetition agreement and remained in
business, and that successors to the asset seller were named defendants in the litigation
“may ultimately prove dispositive on a motion for summary judgment,” but were not
dispositive for a motion to dismiss.*

In Dixon Lumber Co., Inc. v. Austinville Limestone Co.,*° plaintiff unsuccessfully
alleged successor liability based on an express or implied assumption of liabilities, or a
“mere continuation” or “continuity of enterprise” theory. The judge rejected the former
theory as inconsistent with the asset purchase agreement and unsupported by letters
exchanged among the buyer, the seller, and a state environmental agency.** The “mere
continuation” test requires overlap in ownership between the asset seller and purchaser, but
none existed. The purchaser was also primarily an agricultural limestone miner while the
seller engaged in zinc and lead mining.*? Finally, the court cited to United States v.
Bestfoods,*® which cautioned against creating new common law doctrines, in holding that
substantial continuity was no longer a viable successor liability theory.

32]d. at 964.

332017 WL 1194700 at *20-21 (S.D.N.Y. Mar. 30, 2017).
34245 F. Supp. 3d 397, 424-25 (E.D.N.Y. 2017).

%Dixon Lumber Co. v. Austinville Limestone Co., 2017 WL 4933053 at *2-4 (W.D. Va.
Oct. 31, 2017).

%No. 3:15-cv-36, 2017 WL 633467 (S.D. Ohio Feb. 15, 2017).
371d. at *6-7.

381d. at *4, 6-7.

391d. at *7.

40256 F. Supp. 3d 658 (W.D. Va. 2017).

411d. at 673-76.

2]d. at 675.

43524 U.S. 51 (1998).

99


https://www.leagle.com/decision/infdco20170403633
https://www.leagle.com/decision/infdco20170412843
https://www.leagle.com/decision/infdco20170224b61
https://www.leagle.com/decision/infdco20170612c36
https://supreme.justia.com/cases/federal/us/524/51/case.html#opinion-pdf

F. Private Cost Recovery

1. Contribution (section 113) v. Cost Recovery (section 107)

In Asarco, LLC v. Noranda Mining, Inc.,* the Tenth Circuit reversed a summary
judgment awarded to a contribution defendant. Noranda had successfully argued in the
district court that Asarco was barred by judicial estoppel from bringing a contribution claim
because of representations made to a bankruptcy court, and that, in any event, Asarco did
not pay more than its fair share in settling an EPA cost recovery claim. The court of appeals
rejected the application of judicial estoppel and held that there were disputed issues of fact
on the latter issue. After the remand, in Asarco, LLC v. Noranda Mining, Inc.,*® Noranda
obtained a stay of the litigation until the EPA issued a Record of Decision for the site in
issue. The court reasoned that without the actual cleanup costs, there would be too much
uncertainty in attempting to determine whether Asarco had paid more than its fair share
when Asarco settled its site liability with the United States in the bankruptcy proceeding.*®
In City of Bethany, Oklahoma v. Rockwell Automation,*’ the City successfully argued that
Rockwell’s cost recovery counterclaim for costs Rockwell incurred under a consent order
had to be dismissed because Rockwell was limited to a contribution action.*®

2. Effect of Settlement

In United States v. NCR Corp.,* the judge approved a consent decree to resolve
two companies’ (NCR and Appvion) CERCLA liabilities for PCB contamination of
sediments in the Fox River in Wisconsin. One upriver paper mill (Glatfelter) objected,
arguing that the settlement was inconsistent with prior court rulings and was also
procedurally and substantively unfair because the allocation method used to justify the
settlement lacked sufficient evidentiary support and ignored evidence presented in
evidentiary hearings.® The former argument was rejected because the court’s prior rulings
were vacated by the Seventh Circuit, and the latter argument because the allocation (i.e.,
substantive fairness) took into account the court’s prior opinions on NCR’s knowledge of
PCB’s toxicity and persistence in the environment.>!

In United States v. Doe Run Resources Corp.,>? the judge entered a consent decree
to resolve the liability of two mining companies and the Department of the Interior (DOI)
at the Tar Creek Superfund Site in Oklahoma, a former zinc and lead mining area. Another
mining company, Asarco, unsuccessfully objected. Asarco had previously settled its
liability at the site, but retained contribution rights that would be extinguished by the
decree. The court held that Asarco had no right to be included in settlement negotiations
with the settling parties and that its intervention in the matter and full consideration of its
objections ensure procedural fairness.>® Asarco produced no evidence of collusion and “the
parties’ conduct in prior litigation gives the Court no reason to believe that the settlement
was not the result of an arms-length negotiation.”>* As to substantive fairness, the court

44844 F.3d 1201 (10th Cir. 2017).
#Case No. 2:12-cv-527 DN, 2017 WL 2963381 (D. Utah July 11, 2017).
481d. at *5.
“’No. CIV-16-1005-D, 2017 WL 3741556 (W.D. Okla. Sept. 1, 2017).
“B1d. at *5.
“9No. 10-C-910, 2017 WL 3668771 (E.D. Wis. Aug. 22, 2017).
501d. at *6.
%11d. at *6-8.
2No. 15-CV-0663-CVE-JFJ, 2017 WL 4270526 (N.D. Okla. Sept. 26, 2017).
31d. at *6.
4d.
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analyzed the role of the private settling parties at various operable units covered by the
settlement and determined that, given litigation risk and the uncertainty in the historic
waste disposal evidence, the EPA made reasonable apportionment decisions and fairly took
into account the likely future costs of remedial action in reaching those decisions.> As to
the DO, it paid $5 million to resolve its liability at three operable units where it held land
“in “restrictive status” for the benefit of Native Americans.®® This figure apparently
represented a 30% share of response costs on the restricted parcels based on the DOI’s
argument that it did not own the land or engage in mining on the restricted parcels, while
the mining companies were primarily responsible for any contamination.>” The court
accepted the substantive fairness of the DOI settlement amount because there was
“substantial uncertainty” over, and “substantial litigation risks” associated with proving,
DOV’s liability as an owner or operator.°® The court found that the settlement amounts were
reasonable “in light of the amount of contamination that can be tied to the historical mining
activities of defendants’ predecessor and the risks associated with litigation.”>®

G. Allocation and Indemnification

After a trial, the judge in Gavora v. City of Fairbanks® allocated CERCLA
response costs between the City/former owner and the current owner/former master tenant
of a property contaminated by former dry cleaner site operators. The City was allocated
55% of approximately $174,000 in response costs because it knew or “should have
learned” of the dry cleaner contamination no later than 1999, and failed to inform Gavora
or any regulatory agency then, or at the time of the sale to Gavora in 2002, or “at any other
time, thereby potentially endangering the health of Fairbanks’ citizens and visitors.”®! It
also failed to pay “anything toward the remediation.” Gavora was assigned 45% of the
response costs because it bought the property “as is” without any environmental due
diligence, but “made substantial efforts to remediate upon learning of the contamination,
and “as the current owner, obtains a far greater benefit from the remediation of the Property
than the City.”®?

The consent decree approved in United States v. NCR Corp.%® describes a
qualitative allocation devised by the Government. The allocation contained a scoring
system based on four categories: (1) Knowledge, Culpability, and Benefit (representing
40%); (2) PCB Mass Discharge (representing 40%); (3) Geographic Considerations and
Litigation Exposure (representing 10%); and (4) Non-Cooperation with the Government
(representing the remaining 10%).%* Prior settlors had already agreed to bear 11% of the
response costs, so the Government’s allocation assigned the remaining 89% to
NCR/Appvion and Glatfelter, as well as a third settling party, Georgia Pacific, which did
not pursue its initial objection to the consent decree.®® The total of each party’s points
resulted in percentages of 55-59% for NCR/Appvion, Georgia Pacific with 12-14%, and
18-20% for Glatfelter.%® Since NCR/Appvion agreed to pay 65% of response costs, the

%51d. at *8-10.
561d. at *10.
572017 WL 4270526 at *10.
58]d. at *9-10.
91d. at *12.
No. 4:15-cv-00015-SLG, 2017 WL 3161626 (D. Alaska July 25, 2017).
®11d. at *9.
62]d. at *8-9.
®3No. 10-C-910, 2017 WL 3668771 (E.D. Wis. Aug. 22, 2017).
641d. at *9.
551d.
%)d. at *10.
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court held that the settlement was substantively fair.%” The court acknowledged that the
allocation was a qualitative one, but determined that it was not unreasonable under the
factual circumstances presented that included “two trials, three appeals, and almost ten
years of litigation.”®8

In San Diego Unified Port District v. General Dynamics Corporation,®° the court
approved an allocation of responsibility in a private settlement agreement as substantively
fair. Two former tenants at the Port, Lockheed Martin and General Dynamics, shouldered
most of the costs under the settlement, but they were also responsible for the contamination.
The Port did not contribute to the contamination, but still was involved as a landlord. The
court did not convert the parties’ settlement obligations into percentages, but, instead,
determined that the dollar commitments of each settling party fairly related to their
responsibility.®

Under CERCLA, parties can allocate environmental liability by contract. That was
the holding in Greyhound Lines Inc. v. Viad Corp.,”* where the court absolved an asset
seller from responsibility for environmental liabilities allocated by contract to the asset
purchaser.

In United States v. NCR Corp.,”? the United States was successful in its motion in
limine to prevent one of the defendants from arguing that the Government’s response cost
claim should be reduced by a greater sum under Section 113(f)(2) because prior settlements
of both response costs and natural resource damages under-allocated the amount paid for
response costs. The court held that prior settlements are not subject to relitigation.”

TDY Holdings LLC v. United States™ involved a contribution claim against the
United States for releases of hazardous substances at an aircraft manufacturing plant
supplying aircraft and aircraft parts to the U.S. military during World War Il and the Cold
War until 1999 when the plant was closed. The U.S. was the primary customer of the plant:
99% of work between 1942 and 1945, and 90% of the work thereafter was conducted under
military contracts. From 1939 to 1979, the U.S. also owned some of the equipment at the
site.” Three hazardous substances were released during site operations, and two of them
(chromium and PCBs) were required to be used under the U.S. military contracts.’
Between the early 1970s and 1999, TDY billed the Government for environmental
remediation costs at the plant and a nearby lagoon. The government paid these costs.”’
Because of new cleanup standards, TDY was required to expend over $11 million in
response costs after the plant closed in 1999. After a 12-day trial, the district court allocated
100% of the costs to TDY. The Ninth Circuit reversed. The court of appeals explained that
in its two prior controlling decisions, “the government either required the use of the
hazardous substances to ensure the final product met quality standards, or mandated that
production proceed in a certain manner to increase output, resulting in the generation of
hazardous waste.”’® While noting that some deviation from the allocation results in these
two cases was appropriate here because the Government exercised greater control in one

®71d. at *15.
682017 WL 3668771 at *11-12.
®No. 07-cv-01955-BAS-WVG; 16-cv-02026-BAS-KSC, 2017 WL 2655285 (S.D. Cal.
June 20, 2017).
01d. at *8.
1260 F. Supp. 3d 1181, 1197 (D. Ariz. 2017).
2No. 10-C-910, 2017 2017 WL 25467 (E.D. Wis. Jan. 3, 2017).
B1d. at *2.
74872 F.3d 1004 (9th Cir. 2017).
7®|d. at 1006.
°|d.
71d. at 1006-07.
"81d. at 1009.
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case and there was an indemnity in the other, the Court held that TDY *“should bear some
of the cleanup costs,””® but not 100%, given that the Government required use of two of
the three contaminants, and given TDY’s compliance with prevailing environmental
standards.

H. Defenses
1. Act or Omission of Third Party: Innocent Landowner

Holding that the third party defense must be construed narrowly, the court in
Diamond X Ranch LLC v. Atl. Richfield Co.,® found the defense inapplicable where
contaminated sediments in an irrigation ditch were transported to the property. The
involvement of the site owner and its operator was substantial, including sediment disposal,
some of which occurred after notice that the water was contaminated.

2. Necessary and Consistent with the National Contingency Plan (NCP)

In Diamond X Ranch LLC v. Atlantic Richfield Co.,® the court explained that
duplicative costs are not “necessary” costs of response and that “generally” investigative
costs incurred after EPA has initiated a remedial investigation are duplicative costs. Where
the EPA did not approve of response actions taken by Diamond X or Diamond X’s
proposed remedial action, Diamond X’s investigatory costs incurred after EPA included
the study area in question in EPA’s remedial investigation were duplicative costs and thus
not recoverable.®?

The court in SPS Limited Partnership LLLP v. Sparrows Point, LLC8 held that
costs to operate a water treatment plant within the conditions of an National Pollutant
Discharge Elimination System (NPDES) permit were not “necessary” costs of response
since they were incurred for business purposes (to be able to operate a “graving dock’).®

In City of Spokane v. Monsanto Co.,® the district court held that sampling and
analytical costs incurred by Monsanto were not sufficient to state a counterclaim under
CERCLA since (1) Monsanto did not plead “facts from which the Court could plausibly
conclude that Monsanto’s alleged response costs were necessary to the actual containment
and cleanup of hazardous releases;” (2) there were no facts alleged that costs were incurred
consistent with the National Contingency Plan (NCP), and (3) Monsanto “has not alleged
any facts that plausibly show that it has incurred ‘response costs’ other than for the purpose
of defending against the claims brought against it by Spokane.”%

In an alternative holding in Greyhound Lines Inc. v. Viad Corp.,®" the district court
rejected a CERCLA claim where plaintiff had not demonstrated consistency with the NCP
because a feasibility study was not conducted before the remedy was selected. 8

In contrast, in Roosevelt Irrigation District v. Salt River Project Agricultural
Improvement & Power District,®® the court determined that a groundwater treatment

79872 F.3d at 1009-10.

8No. 3:13-cv-00570-MMD-WGC, 2017 WL 4349223 (D. Nev. Sept. 29, 2017).

8Djamond X Ranch LLC, 2017 WL 4349223, at *14.

8]d. at *15.

8No. JFM-14-589, 2017 WL 3917153 (D. Md. Sept. 6, 2017).

84SPS Limited Partnership LLLP, 2017 WL 3917153, at *8-9.

85237 F. Supp. 3d 1086, 1093-95 (E.D. Wash. 2017).

8]d. at 1094-95.

87260 F. Supp. 3d 1181 (D. Ariz. 2017) (appeal filed, 9th Cir. June 30, 2017).

8|d. at 1198.

8No. 2:10-CV-00290 DAE-BGM, 2017 WL 2712879 (D. Ariz. Mar. 14, 2017).
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remedy selected before the remedial investigation or a feasibility study (FS) was completed
and without completion of a human health risk assessment or consideration of the “no-
action alternative”®® nonetheless was consistent with the NCP because plaintiff considered
cost-effectiveness and implementability in its after-the-fact FS and vetted its chosen
remedial action numerous times.®* The court also held that treatment of extracted
groundwater to drinking water standards for use as irrigation water was “cost effective”
under the NCP.%? An after-the-fact FS that evaluated the same remedial alternative, but
involving fewer or greater irrigation wells was viewed by the court as representing multiple
remedial alternatives.®® However, the court did reserve for later determination whether any
of plaintiff’s costs were “necessary.”%

3. Statutes of Limitation

Asarco LLC v. Atlantic Richfield Co.% involved the three-year limitations period to
bring a contribution action under Section 113(f)(3)(B) of CERCLA for response costs
associated with a lead smelter site. Asarco entered into a Resource Conservation and
Recovery Act (RCRA) Consent Decree in 1998 to conduct corrective action. It failed to do
so, and later filed for bankruptcy. In 2009, Asarco entered into a CERCLA Consent Decree
that resulted in funding by Asarco of a custodial trust through which the site remedial action
would be undertaken. Within three years later, Asarco sued Atlantic Richfield seeking
contribution for Asarco’s payment to the trust. Atlantic Richfield obtained summary
judgment, but the court of appeals reversed. It held that corrective measures undertaken
under the 1998 RCRA Consent Decree represented a response action under Section
113(f)(3)(B).%® In so doing, the Ninth Circuit aligned itself with the Third Circuit®’ instead
of the Second Circuit.®® The court then interpreted the phrase “resolved its liability,”% and
applying its interpretation, held that the text of the 1998 Decree did not resolve Asarco’s
liability for the site;1% hence the limitations period was not triggered. The 2009 CERCLA

%The NCP, 40 C.F.R. §300.430(e)(6) expressly requires consideration of the no-action

alternative in a feasibility study.

%IRoosevelt Irrigation District, 2017 WL 2712879 at *14-15.

9240 C.F.R. § 300.430(f)(1)(ii)(D) (2011).

%Roosevelt Irrigation District, 2017 WL 2712879, at *8, 12.

%1d. at *5.

95866 F.3d 1108 (9th Cir. 2017).

%]d. at 1121.

9Trinity Industries, Inc. v. Chicago Bridge & Iron Co., 735 F.3d 131 (3d Cir. 2013) (for

purposes of Section 113(f)(3)(B), a non-CERCLA expenditure of environmental

investigation or cleanup costs may give rise to a contribution action under CERCLA).

%Consolidated Edison Co. of N.Y., Inc. v. UGI Utilities, Inc., 423 F.3d 90, 95 (2d Cir.

2005) (investigative or cleanup costs incurred under a state law settlement does not give

rise to a contribution action under Section 113(f)(3)(B)).

%Asarco LLC, 866 F.3d at 1125 (9th Cir. 2017) (After surveying the circuit case law, the

Ninth Circuit panel held: “[A]n examination of § 113(f)(3)(B)'s plain language, with due

consideration for CERCLA's structure and purpose, leads us to the conclusion that a PRP

"resolvel[s] its liability” to the government where a settlement agreement decides with

certainty and finality a PRP's obligations for at least some of its response actions or costs

as set forth in the agreement. A covenant not to sue or release from liability conditioned on

completed performance does not undermine such a resolution, nor does a settling party's

refusal to concede liability. Whether this test is met depends on a case-by-case analysis of

a particular agreement'’s terms.” 866 F.3d at 1125).

10014, at 1126 (The decree actually preserved all of the United States’ CERCLA rights).
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decree did resolve Asarco’s liability'®* and because suit was brought within three years of
that decree, the action was timely.

Diamond X Ranch LLC v. Atlantic Richfield Co0.1%? involved the “federal
commencement date,” CERCLA Section 309, which preempts a state limitations period “if
a state statute of limitations provides a commencement date for claims resulting from a
release of contaminants that is earlier than the federal commencement date.”% Saying that
the federal rule requires “both that the plaintiff be aware of her injury and that an inquiry
into the cause of the injury would give her notice of her claim,”%%* the court held that
various state tort claims were still untimely.!® However, a continuing tort claim for
nuisance survived summary judgment where there were disputed material facts on whether
contamination was continuing and whether abatement of the contamination was
reasonable.1%

In 105 Mt. Kisco Associates LLC v. Carozza,*?” the court addressed a limitations
argument for a remedial action at a site used for the Manhattan Project that was
contaminated with radium and uranium residues. There was no dispute that a remedial
action had taken place at the property in the 1960s, long before plaintiffs became current
owners or operators at the site. Based on Second Circuit precedent, the court held that
“there can only be a single remedial action per facility, and the statute of limitations to
recover for that action began six years after its initiation.”'%® Because remedial work had
been undertaken in the 1960s, and even though plaintiffs did not own the site until decades
later, the court held that “any claims alleged to recover response costs for remedial actions
are barred.”1%

Whether response actions with differing limitation periods represented a removal
or remedial action was the central issue in New York v. GE Company.!'® The court held
that an excavation, a capping exercise, and a recapping exercise taking place between 1979
and 1984 represented a removal action because it was undertaken to minimize or mitigate
contamination and the cost was relatively modest ($500,000).*'! Hence, the limitations
period did not begin to run until six years after initiation of the remedial action that began
twenty years later.*2

In Blankenship v. Consolidated Coal,'!® a coal company dewatered a mine from
1994 to 2003. In 2011 and 2013, lawsuits were brought asserting state tort claims for
alleged property damage due to the dewatering. Plaintiffs argued that under CERCLA
Section 309,* Virginia’s limitations statute was preempted and their actions were timely.
The district court rejected the argument and the court of appeals affirmed. The preemptive

10119, at 1128.
192No. 3:13-cv-00570-MMD-WGC, 2017 WL 4349223 (D. Nev. Sept. 29, 2017).
1031d, at *4.
10419, at *5.
1991d. at *5-6.
10614, at 7.
197No. 15 Civ. 5346 (NSR), 2017 U.S. Dist. LEXIS 47855, 2017 WL 1194700 (S.D.N.Y.
Mar. 30, 2017).
1089, at *9.
109|d.
110No. 1:14-CV-747 (CFH), 2017 U.S. Dist. LEXIS 50026, 2017 WL 1239638 (N.D.N.Y.
Mar. 31, 2017).
1112017 WL 1239638 at *15.
1121d, (The court did add that this delay in developing a permanent remedy “may go to the
issue of whether the State complied with the National Contingency Plan or whether it is
liable under Sections 107(a) and 113(f) for costs associated with the clean up”).
113850 F.3d 630 (4th Cir. 2017).
11442 U.S.C. § 9658 (2002).
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effect of the federal commencement date established by Section 309 only applies if
CERCLA provides a plaintiff with a cause of action.!*® However, a CERCLA cause of
action could not be brought because, among other reasons, plaintiffs had not incurred any
cleanup costs and the dewatering was a federally permitted release, which does not trigger
liability under 42 U.S.C. Section 9607(j).1® Blankenship was followed in Arnold v. United
States Pipe & Foundry Co., LLC,*" where the Court held that where plaintiff could not
allege a CERCLA claim, stale state law tort claims were not preserved by section 309.%®

4. Other Defenses and Challenges
In Hobart Corp. v. Dayton Power & Light,*° a paint company (Sherwin-Williams)
argued that it did not dispose of more than 110 gallons of liquid materials at the landfill in
question and thus qualified for the de micromis exemption from liability under 42 U.S.C.
Section 9607(0)(4). Plaintiff, however, produced evidence of multiple deliveries over a
period of seven years. Thus, the court determined, “a reasonable factfinder could conclude
that the 110-gallon threshold was met.”*2°

The district court in Hobart also rejected an argument that a settlement by an
alleged successor of an alleged predecessor’s liability at a different site should be admitted
to prove successor liability at the site in issue, demonstrating the importance of Fed. R.
Evid. 408: “[M]aking the content of prior settlement agreements available for use in related
litigation contravenes the very purpose of Rule 408 and reduces the likelihood of
settlements in CERCLA cases.”*?!

In Dixon Lumber Co. Inc. v. Austinville Limestone Co., Inc.,'?? the district court
refused to strike these defenses in a contribution action: failure to state a claim; failure to
mitigate; contributory negligence; damages were costs plaintiff was contractually obligated
to pay; and quantum meruit. The court held that the plaintiff had to state a claim to be
entitled to relief, and the other defenses went to the question of allocation.?

The decision in SPS Limited Partnership LLLP v. Sparrows Point, LLC*?* involved
groundwater migration of benzene from a steel mill to adjacent property referred to as the
Shipyard site. The Shipyard plaintiffs brought a cost-recovery claim, among other claims,
against the purchaser of the steel mill out of bankruptcy (Sparrows Point), and subsequent
owners. The bankruptcy court order protected Sparrows Point from any claims arising out
of prior steel mill operations, which the district court enforced with respect to benzene
transport prior to the purchase.'?® Sparrows Point also obtained a summary judgment for
the period while it owned the steel mill, successfully arguing that passive migration of
benzene in this time period does not represent a “disposal” for purposes of former owner
liability.2°

The applicability of the petroleum exclusion to an oily waste discharge was rejected
in USOR Site PRP Group v. LEI Rone Engineers, Ltd.*?” Holding that the exclusion applies

115Blankenship, 850 F.3d at 636.

118]d. at 637-38.

1"No. 2:15-cv-02049-KOB, 2017 WL 1196883 (N.D. Ala. Mar. 31, 2017).

1181, at *4.

19No. 3:13-cv-115, 2017 WL 5956911 (S.D. Ohio Nov. 29, 2017).

1201, at *16.

12114, at *21.

122No. 7:16-cv-00130, 2017 WL 4933053 (W.D. Va. Oct. 31, 2017).

12314, at *5.

124No. JFM-14-589, 2017 WL 3917153 (D. Md. Sept. 6, 2017).

1251d. at *5.

12619, at *12.

127No. 4:14-CV-2241, 2017 WL 2840018 (S.D. Tex. June 29, 2017).
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to oil spills and not to releases of oil infused with hazardous substances, the court
determined that “[t]he fuel discharged was introduced into a petroleum product used in
machines that allowed for the transfer of heavy metals into the water.” 1?8

In Emhart Industries, Inc. v. New England Container Co. Inc., the district court
found that a chemical manufacturer had met its burden of establishing, on the
administrative record, that certain critical EPA decisions regarding the development of the
selected remedial action violated CERCLA and the NCP, and were arbitrary, capricious,
or otherwise not in accordance with the law. The court stayed the UAO issue with the
company to implement the remedial action until the EPA resolved the aspects of the
selected remedy the court found to be arbitrary and capricious.!?

l. Recoverable Response Costs (Including Attorney’s Fees)

In Charter Township of Lansing v. Lansing Board of Power and Light,**° the court
denied a motion to dismiss a CERCLA cost recovery action where plaintiff was seeking to
recover the apportioned costs of a $12 million drain designed to address run-off problems
in Lansing Township. The drain ran through the North Lansing Landfill (NLL). Pursuant
to state law, the Township was assigned 49.5 percent of the cost of the drain and defendant
was assigned 30.0846 percent.*3! Plaintiffs alleged that the drain increased in cost from
$600,000 to $12 million primarily because of releases or a threat of releases from the
landfill and because of construction of a slurry wall at the landfill to contain the
contamination. But for contaminant releases, plaintiffs alleged, the drain would have been
unnecessary.*®2 Plaintiffs sought the Drain Assessment Costs they and a putative class of
landowners would incur arguing that without the drain, defendant’s remediation plan for
the landfill would fail.*3® The court held that these were sufficient allegations of “necessary
response costs” to withstand a motion to dismiss.'34

Plaintiffs also withstood a motion to dismiss based on the failure to incur response
costs in 105 Mt. Kisco Associates LLC v. Carozza,**® where the allegation that they
incurred environmental sampling and analysis costs was sufficient to state a CERCLA
claim, %

In Valbruna Slater Steel Corp. v. Joslyn Manufacturing,™’ defendant challenged
the recoverability of several costs. After a trial, the court held the following costs to be
recoverable: (a) an escrow contribution VValbruna made to buy the site under a prospective
purchaser agreement with the Indiana Department of Environmental Management; (b) two
environmental due diligence assessments; (c) removal of a passivation sump; and (d)
excavation and disposal of contaminated soil at a steel ingot storage area.'®® The court
rejected the compensability of the following costs: (a) demolition of an old melt shop; (b)
installation of a vapor barrier under a new building at the old melt shop site which was
installed to protect worker safety, not to address an environmental threat; (c) radiological

12814, at *4.
129N0. 06-218 S, No. 11-023 S, 2017 WL 3535003 (D.R.I. Aug. 17, 2017).
1%No. 1:14-cv-514, 2017 WL 66328 (W.D. Mich. Jan. 1, 2017).
18114, at *1.
132|d.
1381d. at *1, 7.
13414, at *8.
135No. 15 Civ. 5346 (NSR), 2017 WL 1194700 (S.D.N.Y. Mar. 30, 2017).
13614, at *22.
137260 F. Supp. 3d 988 (N.D. Ind. 2017).
138]d, at 993-1001.
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contamination surveys conducted to protect workers’ safety; and (d) removal and disposal
of a PCB transformer and bunker oil tanks where there was no evidence of leaks.!3®

In Rolan v. Atlantic Richfield Co.**° the court denied motions to dismiss a CERCLA
action brought by a class of residents against defendants alleged to have released lead and
arsenic that was found in the soils of the residents’ properties. The court held that plaintiffs’
allegations of specific response costs that they incurred (investigation of whether their
current residences were contaminated and considerations of temporary housing) were
sufficient to state a claim.*! It further held that plaintiffs’ allegations were sufficient to
demonstrate that this investigative work was not duplicative of the EPA’s work at the site,
especially because of mixed messages sent by the EPA about its plans for the site as well
as conflicting statements made by local government officials.**? Finally, the court held that
a claim for temporary relocation costs would be allowed under the unique facts presented
even though the EPA’s notice to residents contemplated temporary relocation.*

J. Claims against the Government, Including Section 106(b) Actions

In MRP Properties v. United States,'** a case involving cleanup claims from World
War |1 refinery operations, the district court allowed plaintiffs to join claims about twelve
sites in seven states in a single venue. The government had argued that the claims did not
arise out of the same transaction or occurrence and did not present “predominantly the
same question of law or fact,” as required by Fed. R. Civ. P. 20(a)(1), and even if they did,
fairness and practicality favored transfer of venue to each jurisdiction where the refineries
were located.* Considering only the allegations of an amended complaint,#® the court
disagreed. There was a “substantial evidentiary overlap” in the facts, and there were
sufficient common questions of law and fact alleged in the amended complaint to justify
joinder of the claims in a single venue.!*” As to fairness, the court evaluated the
convenience of witnesses, the location of documents, the convenience of the parties, the
locus of operative facts, the reach of subpoena power, the relative means of the parties, the
presumption in favor of a plaintiff’s choice of forum, the public interest, and trial
efficiency, in deciding to permit joinder of the claims in one forum.48

K. Preemption

A district court addressed preemption issues in connection with claims of nuisance,
negligence, and trespass arising from the cleanup of Lake Ononadaga in Bartlett v.
Honeywell International, Inc.'*® These claims allegedly arose from emissions of mercury
and other hazardous substances, as well as serious odor problems from dredged sediment.
The emissions were claimed to have caused personal injury and property damage. The
judge held that the claims were preempted by CERCLA section 122(e)(6) because, in

1391d. at 996-97, 1001-02.

1%0No. 1:16-CV-357-TLS, 2017 WL 3191791 (N.D. Ind. July 26, 2017).

14114, at *5.

14219, at *9.

1319, at *11.

1%4No. 17-cv-11174, 2017 WL 5732912 (E.D. Mich. Nov. 28, 2017).

159d. at *3.

14814, at *6, 8 (the court did leave open the possibility of transfer: “The Court’s perspective

regarding venue transfer could change as the case develops further.”).

1471d. at *4-7.

1481d, at *7-10.

149260 F. Supp. 3d 231 (N.D.N.Y. 2017), appeal filed, No. 17-1907 (2d Cir. June 16, 2017).
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essence, they were complaints that the remedial work as laid out in the approved CERCLA
consent decree was inadequate.

L. Miscellaneous

In United States v. Parish Chemical Co., the district court interpreted the CERCLA
lien provision in section 107(1)(1) and (2), ruling that a challenged EPA lien substantially
complied with the purposes and substance of the Utah lien law so that the challenging
party’s later purchase of an easement over the remediated property was subordinated to
EPA’s lien. 10

I11. NATURAL RESOURCE DAMAGES

In United States v. E.l. Du Pont de Nemours and Co., the district court considered
objections from the public to the settlement of a complex federal and state natural resource
damage claim involving the Shenandoah River. The claims arose from releases of mercury
from Du Pont’s long-closed Waynesboro, Virginia manufacturing plant.*>! The challenged
settlement was negotiated over several years, based on scientific studies of the river and
related ecosystems, studies conducted pursuant to an earlier settlement.

The judge considered objections made by the public at a hearing where they
objected to the failure to develop a trout fishery and argued that the monetary recovery was
inadequate. After that hearing, the court ordered the parties to report the estimated range
of costs for natural resource restoration.*>? Those estimates ranged from around $27 million
to as much as $118 million.**3

The court applied case law from the review of settlements for remedial work.
The court found the monetary settlement adequate since the trustees faced a significant
litigation risk from the fact of a 1984 state settlement with Du Pont, as well as the
uncertainties of a lengthy trial.®® The court deferred to the Trustees’ judgment on the trout
fishing issue, noting the absence of a strong link to mercury contamination in trout.®

154

1%0No. 2:09-cv-804-CW, 2017 WL 4857547 (D. Utah Oct. 24, 2017).
1%INo. 5:16-cv-00082, 2017 WL 3220449 (W.D. Va. July 28, 2017) (DuPont).
192]d. at *8.
15314, at *8-9.
15414, at *14.
1951d. at *15-17.
1%6Dupont, 2017 WL 3220449 at *16-17.
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|. LITIGATION AND ENFORCEMENT DEVELOPMENTS
A. D.C. Circuit Court Shrinks EPA’s ‘Sham Recycling’ Rule

In a decision likely to affect a range of industrial sectors that deal with hazardous
residual materials, on July 7, 2017 the D.C. Circuit struck down portions of the U.S.
Environmental Protection Agency’s (EPA or USEPA\) regulatory definition of solid waste.?
Originally, released in 2015, the USEPA’s “sham recycling” rule utilized several factors
as part of a “legitimacy test” for determining if material was solid waste or being
legitimately recycled.® Various industry groups and environmental groups challenged the
sham recycling rule. The D.C. Circuit, in a 2-1 decision, rejected the challenges brought
by the environmental groups and granted portions of the challenges brought by the industry
groups.

First, the decision vacated one of the so-called “legitimacy factors” used to
determine when material was being legitimately recycled and thus excluded from the
definition of solid waste. The factor that was vacated by the decision is commonly referred
to as “Factor 4.” Factor 4 stated that for recycling to be legitimate, the product of the
process must be analogous to a comparable product or intermediate. If the allegedly
recycled product contained concentrations of hazardous constituents that were not
comparable to or lower than the levels of the hazardous constituents in an analogous
product then it was solid waste — unless it could be shown not to pose a significant
environmental risk.

The decision held that Factor 4 cast too wide of a net and inevitably captured
materials that are not truly hazardous and imposed overly “draconian” procedures for
establishing the absence of significant environmental risk. As a result, the decision vacated
Factor 4 and reverted to a 2008 EPA rule. The decision also vacated and amended several
other portions of the “legitimacy test.”

In October 2017, the environmental groups requested that the D.C. Circuit
reconsider the decision.* The environmental groups claimed that to the extent the D.C.
Circuit found any issues with the 2015 rule, it should have simply remanded it to the EPA,
not vacated portions of the rule. Similarly, the environmental groups claimed that the
decision’s reinstatement of a prior version of the rule harms health and environmental
protections and violates the EPA’s rulemaking authority.

The industry groups also requested reconsideration of the decision.® They claimed
that the decision only vacated Factor 4 as it applies to all hazardous secondary materials,
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2Am. Petroleum Inst. v. EPA, 862 F.3d 50 (D.C. Cir. 2017).

3Definition of Solid Waste, 80 Fed. Reg. 1694 (Jan. 13, 2015) (codified at 40 C.F.R. pts.

260-61) (Final rule).
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but should have encompassed all recycling activities. The EPA also requested further
clarification from the D.C. Circuit as to what version of Factor 4 is currently in effect.® The
D.C. Circuit has not yet ruled on any of the requests for reconsideration or clarification.

B. Intent Not Required for RCRA Criminal Conviction

In United States v. Spatig,’ the Court of Appeals of the Ninth Circuit affirmed the
defendant’s conviction and sentence for storage of hazardous waste in violation of the
Resource Conservation and Recovery Act (RCRA) Section 6928(d)(2)(A), which
criminalizes “knowingly treat[ing], stor[ing], or dispos[ing] of any hazardous waste . . .
without a permit.”® The defendant was charged and convicted under RCRA section
6928(d)(2)(A) for storing approximately 3,400 containers of hazardous waste in his yard
without a permit. On appeal, the defendant challenged the district court’s refusal to allow
evidence of his diminished capacity, arguing that the crime was one of specific, as opposed
to general, intent. In analyzing the text of the statute, the panel wrote

Thus, 8§ 6928(d)(2)(A) fits within a class of general-intent crimes that
protect public health, safety, and welfare. For these crimes, a less exacting
mental state is justified by the particularly strong countervailing interest in
protecting the public at large and the defendant’s likely awareness that his
actions are regulated.®

The panel also noted that section 6928(d)(2)(A) “does not explicitly or implicitly
contain . . . an intent element” and that “statute is agnostic to the defendant’s aim.”*°
Finding the crime one of general intent, the panel held that the district court properly
refused to allow evidence of the defendant’s diminished capacity.'! The panel also held
that the district court also did not abuse its discretion in applying a four-level sentencing
enhancement under U.S.S.G. Section 2Q1.2(b)(3) for cleanup that required a substantial
expenditure given the magnitude of the quantity of hazardous materials in the defendant’s
yard and the cost of $498,562 to clean them up.*?

C. Environmental Interest Group has Standing to Challenge Chemically Treated
Utility Poles under RCRA

The Court of Appeals for the Ninth Circuit held in Ecological Rights Foundation
v. Pacific Gas & Electric Co.*3 that an environmental organization had standing to bring a
citizen suit under RCRA, and that RCRA’s anti-duplication provision did not bar RCRA’s
application because its application did not contradict a specific mandate imposed under the
Clean Water Act (CWA). The Ecological Rights Foundation (EcoRights) filed suit against
Pacific Gas & Electric Co. (PG&E) under the citizen suit provisions of the CWA!* and

Petroleum Inst. Petition for Panel Rehearing Am. Petroleum Inst. v. EPA, No. 09-1038
(D.C. Cir. Oct. 20, 2017).
® EPA’s Petition for Panel Rehearing As To Remedy, Am. Petroleum Inst. v. EPA, No. 09-
1038 (D.C. Cir. Oct. 20, 2017).
7870 F.3d 1079 (2017).
842 U.S.C. § 6928(d)(2)(A) (2017).
Spatig at 1083-1084.
1914, at 1084.
Y.
12]d, at 1085.
13874 F.3d 1083 (2017).
143ee 33 U.S.C. § 1365(a) (2017).
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RCRA,* alleging that the methods used by PG&E facilities to service chemically treated
utility poles allowed wood treatment chemicals onto the ground, which were then carried
into San Francisco and Humbolt Bays via indirect and direct stormwater discharges.

The panel first determined that EcoRights had standing to sue PG&E because
EcoRights members had attested to “concrete and particularized harm” to their own uses
and enjoyment of the San Francisco Bay.® Next, the panel held that EcoRights had a valid
RCRA claim. The panel’s analysis focused on the wording of the RCRA’s anti-duplication
provision and whether the CWA?’ imposed a permitting requirement on PG&E’s activities.
RCRA’s anti-duplication provision provides that RCRA can overlap with four named
statues (including the CWA\) to the extent that its application is “not inconsistent with the
requirements” of those other statutes.*® The CWA allows, but does not require, the EPA to
require permits for the type of stormwater discharges at issue. The panel found that the
EPA exercised its discretion not to require permits for those discharges. The panel
determined that, for RCRA’s anti-duplication provision to apply, the relevant CWA
provision must require actual regulation. In this case, RCRA’s anti-duplication provision
did not bar RCRA’s application because its application did not contradict a specific
mandate imposed under the CWA.*°

The panel went on to conclude that no inconsistent municipal storm sewer system
permit requirements for PG&E’s stormwater discharges were shown,?® and that the
evidence did not support a speculative assertion that contaminants might have traveled on
vehicle tires. The court reversed and remanded to the Northern District of California for
consideration of whether the wastes are “solid wastes” and whether PG&E’s actions
present an imminent and substantial endangerment to health or the environment under
RCRA.Z

D. USEPA Region 6 Reaches Settlement with Macy’s for RCRA Violations

On October 25, 2017, the USEPA announced a settlement with Macy’s Retail
Holdings, Inc. concerning violations of hazardous waste regulations at 44 Macy’s
department stores in Region 6.22 After a two-year investigation, the USEPA found that,
from 2012 through 2015, the locations identified in the settlement had generated thousands
of pounds of hazardous waste, making the stores small quantity generators (SQGSs), but
Macy’s failed to notify the USEPA or the appropriate state authority. Macy’s also failed to
meet the conditions for SQG status, and did not complete appropriate manifests. Under the
settlement agreement, Macy’s will correct the violations, pay a $375,000 civil penalty, and
implement a supplemental environmental project (SEP) that requires Macy’s to develop a
training program that can be used to train more than 400 retailers in Oklahoma and Texas,
and to conduct third-party audits of eleven of its largest stores in Louisiana, New Mexico,
Oklahoma, and Texas.

The hazardous waste at issue consisted primarily of “liquid and semi-liquid
cosmetic and fragrances” that had been returned by customers or were otherwise
unsaleable. The USEPA determined these items to be hazardous because they exhibit the
characteristics of ignitability and/or corrosivity. In 2016, the USEPA announced its intent

15Gee 42 U.S.C. § 6972(a)(1)(B) (2017).
®Ecological Rights Found., 874 F.3d at 1092-1093.
1733 U.S.C. §§ 1251-1388 (2017).
1842 U.S.C. § 6905(a) (2017).
¥Ecological Rights Found., 874 F.3d at 1095.
201d. at 1099-1100.
2ld. at 1101-1102.
22Press Release, EPA, EPA Announces Settlement with Macy’s over Hazardous Waste
Violations (Oct. 25, 2017).
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to develop a policy to address customer returns, termed “reverse distribution” or “reverse
logistics,” for the retail sector as a whole, with an emphasis on when products moving
through reverse logistics are properly deemed to be “discarded” and thus become solid
wastes.?® The USEPA has yet to publish this policy.

Il. REGULATORY DEVELOPMENTS
A USEPA Developing E-Manifest System for Hazardous Waste

In accordance with the 2012 Hazardous Waste Electronic Manifest Establishment
Act, the USEPA is nearing the launch of its national system for tracking hazardous waste
shipments electronically. This system should ease the burden on hazardous waste handlers
and state regulators, who must currently use and maintain paper tracking documents. The
system is also designed to create more accurate and complete records of hazardous waste
shipments, including what the waste is, how much is being shipped, where it came from,
where it is going. The USEPA has scheduled the launch of the full e-manifest system for
June 30, 2018.

The authorizing Act requires that the costs of developing and operating the new
system be recovered through reasonable user fees. In December 2017, the USEPA issued
its final rule setting the methodology for calculating user fees for the system.?* The final
rule imposes per-manifest user fees on the recipient of hazardous waste designated on a
manifest. Generators will not have to pay fees to use the system, nor will regulators and
members of the public wishing to access documents. While user fees will likely be passed
on to generators by the receiving facilities, the USEPA determined that collecting fees from
the receiving facilities rather than generators would be simpler and less expensive to
implement.

The USEPA “strongly encourages” the use of e-manifests, but participation in the
new system will be optional, as the statute mandates that paper manifests still be allowed.
However, receiving facilities who submit signed manifests to the USEPA as paper copies
will pay higher fees than those who submit electronically. The USEPA has stated that it
will consider banning paper manifests in the future, with a goal of going “paperless” by
five years after the system launches.?

B. CCR Rule and WIIN Act Implementation, Litigation, and Reconsideration

Multiple avenues of legal challenges and intervening legislation have created
considerable uncertainty over the future of the EPA’s Coal Combustion Residuals (CCR)
Rule,?® all while utilities must continue to comply with the Rule’s numerous deadlines and
requirements. The CCR Rule, which became effective in 2015, establishes minimum
national criteria for the disposal of CCR, a by-product of the operation of coal-fired power
plants, in landfills and surface impoundments. The CCR Rule establishes detailed design,

Z3USEPA, Strateqy for Addressing the Retail Sector under RCRA's Regulatory Framework
(Sept. 12, 2016).

24Hazardous Waste Management System; User Fees for the Electronic Hazardous Waste
Manifest System & Amendments to Manifest Regulations, 83 Fed. Reg. 420 (Jan. 3, 2018)
(to be codified at 40 C.F.R. pts. 260, 262-65, 271) (Final rule).

Z5EPA noted that it will still be necessary to carry a printed copy of the e-manifest in the
transport vehicle during shipments subject to Department of Transportation hazardous
materials regulations. Hazardous Waste Management System; Modification of the
Hazardous Waste Manifest System; Electronic Manifests, 79 Fed. Reg. 7518, 7526 (Feb.
7, 2014) (codified at 40 C.F.R. pts. 260, 262-65, 271) (Final rule).

640 C.F.R. 88 257.50-257.107 (2017)
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operating, monitoring, corrective action, closure, and post-closure requirements for CCR
landfills and impoundments in order to manage environmental and safety risks of CCR
disposal. The rule sets out significant recordkeeping and reporting requirements, as well as
a requirement for utilities to make this information available on a publicly-accessible
website. Under the provisions of Subtitle D of RCRA that were applicable at the time the
CCR Rule was promulgated, the requirements of the rule are self-implementing, meaning
they apply directly to regulated facilities and not through federal or EPA-approved state
permit programs, and can only be enforced via citizen suits.

Several key compliance deadlines of the CCR Rule took place in 2017, the most
significant of which relate to the development of a groundwater monitoring program to
determine whether a release of constituents associated with CCR has occurred. Meanwhile,
a lawsuit filed in 2015 is still pending,?” in which utility industry groups and citizen groups
are challenging various provisions of the CCR Rule. On December 16, 2016, Congress
enacted the Water Infrastructure Improvements for the Nation (WIIN) Act,?® which
fundamentally changed the EPA’s authority to regulate CCR. The Act allows states to
develop permit programs that involve issuance of individual facility permits that would
operate in lieu of the technical requirements of the CCR Rule, provided the EPA determines
that the state program is at least as protective as the minimum national criteria in the Rule.
In the absence of an approved state permit program, the EPA is required to develop a
federal permit program, subject to Congressional appropriation. Finally, the Act grants the
EPA direct enforcement authority for violations of state or federal requirements for CCR
Units.

In May 2017, industry group Utility Solid Waste Activities Group (USWAG) and
a Puerto Rico utility filed petitions?® asking the EPA to reconsider certain provisions of the
CCR Rule that they are challenging in the D.C. Circuit litigation (“Reconsideration
Petitions”), based primarily on the intervening WIIN Act. The petitions seek
reconsideration of twelve specific provisions of the Rule, including provisions that prohibit
use of risk-based groundwater protection standards, regulate inactive surface
impoundments, define what activities constitute beneficial use of CCR, and regulate CCR
piles. On September 14, 2017, the EPA announced that it would grant the two petitions,
finding it “appropriate and in the public interest” to reconsider the specified provisions of
the Rule in light of the agency’s new statutory authority created by the WIIN Act. The
agency emphasized that it is not committing to changing any part of the Rule or agreeing
with the merits of the petitions, and that any revisions to the Rule would only be done
through notice and comment rulemaking.

On November 7, 2017, the EPA filed a motion seeking remand without vacatur of
five specific subsections of the CCR Rule that the industry petitioners are challenging and
the agency agreed to reconsider, and one subsection challenged by environmental
petitioners.® In a November 15, 2017 status report, the EPA identified and proposed a

27Utility Solid Waste Activities Group v. USEPA, No. 15-1219 (D.C. Cir., Petition for
Review filed July 15, 2015).
283, 612, 114th Cong. (2016).
29Utility Solid Waste Activities Group Petition for Rulemaking to Reconsider Provisions
of the Coal Combustion Residuals Rule, 80 Fed. Reg. 21,302 (Apr. 17, 2015), and Request
to Hold in Abeyance Challenge to Coal Combustion Residual Rule, No. 15-1219, et al.
(D.C. Cir.) (Envtl. Prot. Agency) (filed May 12, 2017); AES Puerto Rico LP’s Petition for
Rulemaking to Reconsider Provisions of the Coal Combustion Residuals Rule, 80 Fed.
Reg. 21,302 (Apr. 17, 2015), and Request to Hold in Abeyance Challenge to Coal
Combustion Residual Rule, No. 15-1219, et al. (D.C. Cir.) (Envt’l Prot. Agency) (filed
May 31, 2017).
%0Respondent’s Motion for Voluntary Remand of Six Specific Provisions of the Final Rule,
Util. Solid Waste Activities Grp. v. EPA, No. 15-1219 (D.C. Cir. Nov. 7, 2017).
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timeline for the agency’s reconsideration of those subsections, as well as others that were
not included in USEPA’s remand motion.3! The EPA plans to complete its reconsideration
in two rulemaking phases, with proposed rules expected by March and September 2018,
respectively. On November 20, 2017, the U.S. Court of Appeals for the D.C. Circuit heard
over two hours of oral argument by environmental groups, industry petitioners, and the
EPA on the challenged provisions of the CCR Rule, as well as the EPA’s request to hold
the litigation in abeyance while the agency conducts its reconsideration.

In August 2017, the EPA issued an interim guidance document®? to assist states in
developing CCR permit programs under the WIIN Act that would allow consideration of
site-specific conditions. The guidance describes the EPA’s interpretations of the provisions
of the WIIN Act and the way in which the agency intends to review state permit programs.
It includes over 200 pages of checklists to assist states in demonstrating that any alternative
requirements are “at least as protective” as the provisions of the CCR Rule. In addition to
technical requirements, state programs must also contain provisions allowing state
regulators to effectively monitor facilities” compliance with permits, and enter sites for
inspections, sampling, or to review facility records. The EPA encourages states who are or
may be considering submitting a CCR permit program for approval to consult with the
agency early in the process. Once a state submits its CCR program, the EPA has 180 days
to act on the submission, and must provide public notice and an opportunity for comment
prior to approval. To date, two states have submitted CCR permit programs to the EPA:
Georgia and Oklahoma.

C. California Takes Numerous Steps to Shore Up Waste Diversion Programs

With the adoption of AB-341in 2011, California established a statewide solid waste
diversion goal of 75% by 2020. California already has the highest recycling rate in the
United States at 44%, but as 2020 approaches, the state is taking steps to close the gap
between the current diversion rate and the State goal.

In 2017, the California Department of Resources Recycling and Recovery
(“CalRecycle”), the State agency responsible for solid waste and recycling regulatory
programs, increased enforcement efforts against stewardship organizations involved in
implementing its extended producer responsibility (EPR) programs. For example, on
March 10, 2017, CalRecycle filed an accusation document® and fined the Carpet America
Recovery Effort (“CARE”) $3.3 million for failing to make “sufficient continuous and
meaningful improvement toward the goals in [its] approved Plan” under the California
Product Stewardship for Carpets Law (“Carpet Law”).** CARE is a stewardship
organization through which carpet manufacturers in the state meet their obligations under
the Carpet Law to improve landfill diversion and recycling of postconsumer carpet.
According to media outlets, CARE is appealing the fines. A legislative expansion of the
Carpet Stewardship Program will go into effect January 1, 2018.%°

CalRecycle also took steps in 2017 towards establishing a policy model for the
diversion of packaging, which comprises approximately 25% of California’s total disposal
stream. After determining that voluntary reductions by manufacturers would not meet the

31Status Report, Util. Solid Waste Activities Grp. v. EPA, No. 15-1219 (D.C. Cir. Nov. 15,
2017).
%2Release of Interim Final Guidance for State Coal Combustion Residuals Permit
Programs; Comment Request, 82 Fed. Reg. 38,685 (Aug. 15, 2017) (Notice of availability;
request for comment).
%1n re Carpet America Recovery Effort (““CARE”), Accusation (Cal. Dept. of Resources
Recycling and Recovery Mar. 10, 2017).
34CAL. PuB. RES. CODE 88 42970-983 (2017).
$AB-1158, 2017-2018 Reg. Sess. (Cal. 2017).
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goal of reducing the amount of packaging sent to landfills by 50% by 2020, CalRecycle
held workshops to solicit input from stakeholders on mandatory reduction programs. The
agency is developing individual management strategies for separate types of packaging,
with an emphasis on “priority packaging” such as aseptic containers and cartons, pouches,
film plastic, uncoated corrugate, and waxed cardboard. Policy tools under consideration
include product packaging sales bans, landfill bans, increased tipping fees, advanced
recycling fees, and mandating recyclable or compostable design. CalRecycle is expected
to propose draft recommendations in early 2018, which could serve as a framework for
new legislation in 2018 and beyond.

In October, CalRecycle held a workshop to gather stakeholder input on its
Advanced Disposal Fee (ADF) for electronic waste (“e-waste”). The main topic of
discussion centered on weighing the potential merits and pitfalls of the current ADF model
versus a full-blown product stewardship model, which is more common in other states.
Also discussed was expansion of the current ADF program to keep pace with changes in
electronic devices and ensure that phones, tablets, and e-readers are not disposed of in
municipal landfills. Legislation would be required to expand the current ADF program to
cover devices beyond the program’s current scope.

Additional enforcement actions and regulatory developments are likely in 2018, as
California attempts to achieve its lofty 75% diversion goal.

I1l. DEVELOPMENTS IN ELECTRONIC WASTE
A Enforcement and Litigation
1. Dollar General Settles Allegations of Improper E-Waste Disposal

In April 2017, the parent company of Dollar General Stores settled an action
brought by 32 district attorneys in the state of California accusing the retailer of illegally
handling and disposing of hazardous waste, including electronic waste (“e-waste”),
throughout the state.®® According to the complaint, Dollar General stores throughout the
state unlawfully handled and disposed of toxic materials at local landfills that were not able
to handle such waste over a five-year period. The alleged unlawful activity was discovered
through a series of undercover inspections conducted by district attorney offices and
environmental regulators statewide. Employee hazardous waste training at the stores was
also found to be inadequate or incomplete. To resolve the claims, the company agreed to
pay $1.125 million, which includes $500,000 in civil penalties, $375,000 in reimbursement
of the investigation costs, $112,000 in funding of environmental projects, and $138,000 in
enhanced compliance projects.

2. Kentucky Recycler Indicted for Improper CRT Disposal

On October 12, 2017, the former owner and operator of Global Environmental
Services, LLC (“GES”), an e-waste recycling company in Kentucky, was indicted on one
count of conspiracy and seven counts of environmental crimes.®” Specifically, the owner
was charged with violating RCRA by illegally storing, transporting, and disposing of
hazardous waste, including cathode ray tubes (CRTSs). According to the U.S. Department
of Justice, GES began recycling CRTs in 2013, but it received more CRTSs than it could
process, and allegedly transported the excess CRTs to a landfill that did not have a permit

%Press Release, Office of the District Attorney County of Tulare, Dollar General Stores to
Pay $1.12 Million Settlement in Hazardous Waste Disposal Case (Apr. 18, 2017).
$7Indictment, United States v. Gravitt, No. 5:17-cr-00121-KKC-REW (Joint Ky. Oct. 12,
2017).
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to handle hazardous waste, stored ground-up CRT glass that contained excessive amounts
of lead in large, open, outdoor piles, and placed thousands of CRTs and glass in a large
hole behind the landfill facility.3®

B. Federal Legislative Developments

On February 7, 2017, U.S. Representative Paul Cook introduced H.R. 917, The
Secure E-Waste Export and Recycling Act. The bill seeks to prevent e-waste from
becoming a “source of counterfeit goods that may reenter military and civilian electronics
supply chains in the United States.” The proposed bill prohibits a person or entity from
exporting or re-exporting e-waste unless that person or entity is registered, files the
specified electronic export information required for each transaction, is in compliance with
existing export laws, and fulfills export declaration requirements. The bill was referred to
the House Committee on Foreign Affairs on the day it was introduced, but there has been
no further action.

C. State Legislative Developments
1. New Jersey

On January 9, 2017, New Jersey Senate Bill 981 was enacted, revising many
provisions of the state’s Electronic Waste Management Act. Manufacturers of covered
electronic devices (“CEDs”) are now required to provide for the collection, transportation,
and recycling of its market share in weight (as opposed to its return share) of all CEDs
collected in a program year. The definition of consumer has been amended to include state
entities, school districts, and local government units, and CEDs now also include fax
machines and printers. The definition of CRT has been expanded to include a CRT that is
broken, damaged, or separated from its host television or device, and certain handheld
telephone devices have been excluded from the definition of CEDs. The amendments allow
for the New Jersey Department of Environmental Protection (“*DEP”) to establish a
statewide program to collect, transport, and recycle CEDs. Authorized recyclers that do not
have a class D recycling center permit from the DEP are required to register with the DEP
and pay an annual $15,000 registration fee, and operators of collection agencies are now
required to report semiannually.

2. California

On March 16, 2017, an emergency rulemaking filed by the California Department
of Resources Recycling and Recovery (“CalRecycle”) and approved by the California
Office of Administrative Law (OAL) became effective that amended existing regulations
related to designated approved collectors.®® According to the agency, the rulemaking is
intended to establish a clearer connection between local governments and designated
approved collectors and ensure that all necessary information is available for local
governments to complete annual reporting requirements.

On August 1, 2017, OAL approved readopted emergency rules that modify the
requirements related to the management of CRT residuals.*® Specifically, these rules

3press Release, U.S. Attorney’s Office, E. Dist. of Ken., Former Owner of Environmental
Services Company Indicted for Illegally Disposing of Hazardous Waste (Feb. 3, 2017).
%Notice of Approval of Emergency Regulatory Action, OAL Matter No. 2017-0309-02
(Cal. Dept. of Res. Recycling & Recovery Mar. 16, 2017).
“ONotice of Approval of Emergency Regulatory Action, OAL Matter No. 2017-0724-01EE
(Cal. Dept. of Res. Recycling & Recovery Aug. 1, 2017).
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eliminate existing prohibitions on CRT disposition and allow for all otherwise lawful
dispositions. Further, the new rules improve documentation requirements and place time
limits on the ultimate disposition of residual CRTSs.

On August 28, 2017, OAL approved readopted emergency rules related to assessing
civil liabilities for violations of the Electronic Waste Recycling Act.** The rules impose
civil penalties for false statements for representations in information or documentation
provided to the CalRecycle.

3. Indiana

The governor of Indiana signed into law Indiana House Bill 1495 on April 26, 2017,
which amends the state’s environmental management law.*? Specific to provisions on
recycling of e-waste, the law was amended by requiring manufacturers of video display
devices to submit an annual registration by March 1 of each year and to provide a report
by the same date with the total weight (in pounds) of CEDs that the manufacturers collected
and recycled during the previous program year.

4. Ilinois

On May 4, 2017 and June 22, 2017, lllinois Senate Resolution 170 and Illinois
House Resolution 161, respectively, were adopted. These resolutions urge Sustainable
Electronics Recycling International and the R2 Technical Advisory Committee “to amend
the R2 Standard to create an option for management of CRT glass th