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*COME OUT, COME OUT, WHEREVER YOU ARE

Constructive Notice of Unrecorded Agreements in Oil and Gas Titles

I. CONVEYANCES OF REAL PROPERTY INTERESTS

In days of old when knights were bold and transfer was livery of seisin,
they began to toil upon the soil they had taken into possession.

A. English Common Law

In order to understand the status of the law as 
it is, we should understand the law as it has been.  
Title to property was once transferred through 
livery of seisin.  The concept of seisin concerned 
itself with remedies of recovery and 
consequences of loss.  “The man who is seized is 
the man who is sitting on land; when he was put 
in seisin he was set there and made to sit there.”1  
The word “seisin” was originally applicable to 
both land and chattels and meant possession.  
Ownership and possession were generally one 
and the same, thereby giving rise to the concept 
of seisin.  Seisin was referred to as possession of 
land under a claim of a freehold estate.  A tenant 
for years had possession but not seisin.2  The tie 
to the physical possession of the land in order to 
accomplish a transfer between grantor and 
grantee was of paramount importance.  Beginning 
in the 14th century, seisin and possession began 
to become distinct concepts.  

As a result of the enactment of various 
reform legislation in the 19th century in England, 
seisin no longer became the means of 
enforcement of rights in real property through 

                                             
* Many thanks to Kelly Laukhuf for her 

diligence and hard work in the preparation of 
this paper.

1 SIR FREDERICK POLLOCK & FREDERIC WILLIAM 

MAITLAND, THE HISTORY OF ENGLISH LAW BEFORE 

THE TIME OF EDWARD I, 30 (1895).
2 See CORNELIUS J. MOYNIHAN, INTRODUCTION TO

THE LAW OF REAL PROPERTY: A HISTORICAL 

BACKGROUND OF THE COMMON LAW OF REAL 

PROPERTY AND ITS MODERN APPLICATION (West Pub. 
Co., 1962).

possession.  Today we view title as legally 
enforceable ownership in real property and 
possession as a separate matter of physical fact.

B. Texas

In Texas, the trespass to try title statute was 
originally enacted in 1840 in order to provide a 
remedy for the resolution of title issues.  
Traditionally, a cause of action for ejectment had 
been used in order to restore possession to one 
legally entitled thereto.  The trespass to try title 
statute eliminated this requirement and is the 
cause of action for determining ownership of land 
in Texas today,3 except for title to non-possessory 
interests such as easements4 and boundary 
disputes which may still be brought under the 
declaratory judgment statute.5

Conveyances of real property interests are 
accomplished through instruments in writing 
which comply with the Texas Statute of Frauds.6  
The instrument must also be subscribed to and 
properly identify the land to be conveyed.7  The 
conveyance must be delivered, either through 
actual delivery or constructive delivery, which 
must be accomplished during the lifetime of the 

                                             
3 See TEX. PROP. CODE ANN. §22.001(b) (Vernon 

2010); Martin v. Amerman, 133 S.W.3d 262 (Tex. 
2004).

4 Roberson v. City of Austin, 157 S.W.3d 130 (Tex. 
App.—Austin 2005, pet. denied).

5 TEX. CIV. PRAC. REM. CODE §37.004 (Vernon 2010).
6 TEX. PROP. CODE ANN. §5.021 (Vernon 2010).
7 For a further discussion of property descriptions in 

real property documents, see TEXAS TITLE 

EXAMINATION STANDARDS Ch.. 5, TEX. PROP. CODE 

ANN. (Vernon 2010).
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grantor.  It is a formality essential to the 
effectiveness of any conveyance, regardless 
whether the conveyance is recorded.8

Once the instrument complies with the Texas 
Statute of Frauds and has been delivered to the 
grantee during the lifetime of the grantor, it 
transfers the title of the grantor according to the 
terms of the conveyance whether the instrument 
is recorded or not.  The grantor no longer has any 
authority to divest the grantee of the interest 
conveyed in the instrument.  This rule has been 
modified by the Texas recording statutes and 
application of the doctrine of bona fide 
purchaser.9

II. THE TEXAS RECORDING STATUTES

This article will focus upon one aspect of the 
recording statutes and the application of these 
statutes to situations where unrecorded 
instruments are referenced in documents properly 
recorded in the chain of title to the acreage being 
examined.

Under the common law, the doctrine of “first 
in time, first in right” prevailed (“prior in tempore 
torpotior est in jure”).  This meant that the first 
grantee had the superior right.10  In the absence of 
the application of any recording statute, this is 
still the rule.

On December 20, 1836, Texas first enacted 
the Recording Act, thereby recognizing a power 
in the grantor to divest a senior grantee in favor 
of a junior grantee, if that junior grantee can 
prove that he or she had no notice of the prior 

                                             
8 Dikes v. Miller, 24 Tex. 417, 1859 WL 6449, *6 

(1859).  For a further discussion of delivery also see, 
Are We There Yet? The Start and Finish of an Oil and 
Gas Lease, Peter E. Hosey and S. Jordan Smith, 
Section Report of the Oil, Gas and Energy Resources 
Law Section of the State Bar of Texas, September 
2011.

9 TEX. PROP. CODE ANN. §13.001 & §12.001 (Vernon 
2010).

10 45 AM. JUR. 2d 435; MORRIS MERRILL, MERRILL ON 

NOTICE.

transaction at the time of the conveyance and paid 
valuable consideration.11  The recording statutes 
limit the application of the “first in time” rule in 
favor of a “first in right” rule designed to protect 
bona fide purchasers and lienholders who take 
title or security interests without notice of prior 
unrecorded claims to real property.  The purpose 
of the recording statutes is to protect purchasers 
and encumbrancers against secret grants and 
liens.12

There exist three basic types of recording 
statutes in the United States: race, race-notice and 
notice statutes.  Under a pure race statute, a junior 
grantee will prevail regardless whether that 
person had notice of the unrecorded instrument if 
he or she records the instrument prior to the 
recording by the senior grantee.  Under a race-
notice statute, the junior grantee must acquire an 
interest without notice of the prior unrecorded 
interest, but must also file for record the junior 
instrument before the recordation of the senior 
instrument.

A. Pure Notice Rule

Texas has adopted a pure notice statute.  It 
states that, “a conveyance of real property or an 
interest in real property or a mortgage or deed of 
trust is void as to a creditor or to a subsequent 
purchaser for a valuable consideration without 
notice unless the instrument has been 
acknowledged, sworn to, or proved and filed for 
record as required by law . . . the unrecorded 
instrument is binding on a party to the instrument, 
on the party’s heirs and on a subsequent 
purchaser who does not pay a valuable 
consideration or who has notice of the 
instrument.”13  This is often referred to as the 
“must statute.”  Section 12.001 of the Texas 
Property Code states that, “an instrument 
concerning real or personal property may be 

                                             
11 See Sparks v. Taylor, 99 Tex. 411, 90 S.W. 485 
(1906).
12 See Ojeda de Toca v. Wise, 748 S.W.2d 449, 450 

(Tex. 1988).
13 TEX. PROP. CODE ANN. §13.001(a)(b) (Vernon 2010).
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recorded if it has been acknowledged, sworn to 
with a proper jurat or approved according to 
law.”14  This is commonly referred to as the 
“may” statute.

The “must” recording statute does not require 
that the instrument be recorded in order to be 
effective.  In fact, its protections may be triggered 
even though none of the instruments in question 
have ever been recorded, so that a senior grantee 
may be divested of title upon the execution and 
delivery of a junior instrument if the junior 
grantee has no notice of the senior transaction and 
pays a valuable consideration for the transfer.15  It 
is therefore strongly recommended that all 
grantees record their instruments as soon as 
possible in order to avoid being divested of title 
by an innocent purchaser for value.  

B. Filing and Recording

According to the Texas “must” recording 
statute, a conveyance of real property is void as to 
a creditor or a subsequent purchaser for a 
valuable consideration without notice unless the 
instrument has been “filed for record.”16  In the 
absence of a proper filing of record, the 
instrument will not provide constructive notice.  
An instrument is considered filed when 
“deposited for that purpose in the county clerk’s 
office, together with the proper recording fee.”17  
A properly filed instrument imparts constructive 
notice so long as it complies with the other 
requirements of the statute.18  Though an 

                                             
14 TEX. PROP. CODE ANN. §12.001(a) (Vernon 2010) 

(emphasis added).
15 See Houston Oil Co. of Texas v. Kimball, 103 Tex. 94, 

108, 122 S.W. 533, 540 (1910); White v. McGregor, 
92 Tex. 556, 50 S.W. 564 (1899).

16 TEX. PROP. CODE ANN. §13.001(a) (Vernon 2010).
17 Jones v. MacCorquodale, 218 S.W. 59, 61 (Tex. Civ. 

App.—Galveston 1919, writ ref’d); TEX. LOCAL 

GOV’T CODE ANN. §191.003 (Vernon 2010).
18 Nancy Saint-Paul, Recording Oil and Gas Leases –

Constructive Notice to Subsequent Purchasers, 
SUMMERS OIL AND GAS §12:9 (3d ed.) (“The 
recording of an oil and gas lease has the effect of 
giving constructive notice to subsequent lessees, or 

instrument has not been properly indexed by the 
clerk, if it has been properly filed, it imparts 
constructive notice upon filing, even if the 
records have been destroyed.19  

Constructive notice is the opposite of actual 
notice, and unlike actual notice it may not be 
rebutted.  Constructive notice is a question of 
law, while actual notice is a question of fact.20  
Constructive notice would not exist except for the 
enactment of the recording statutes.21  An 
instrument that has not been properly filed for 
record (e.g., due to lack of acknowledgment) does 
not impart constructive notice and will not defeat 
a bona fide purchaser in the absence of actual or 
inquiry notice of the instrument.22  In order to 
impart constructive notice, an instrument must be 
eligible for recording and must be recorded in the 
county in which a part of the property is 
located;23 however, an instrument filed in the 
correct county but in the wrong public records 
does not defeat constructive notice.24  Documents 
filed in certain other public records, such as 

                                                                           
their assigns, or to other purchasers of legal or 
equitable interests, provided that they are properly 
executed and acknowledged, and describe the land 
leased with sufficient accuracy to enable a subsequent 
purchaser to identify it.”); see also Abercrombie v. 
Bright, 271 S.W.2d 734 (Tex. Civ. App.—Eastland 
1954, writ ref’d n.r.e.) (determining that a sufficient 
identification of realty existed where the language of a 
deed to realty contained a questionable description of 
boundary lines and one boundary line was said to 
intersect a highway corner that was referenced and 
described in another deed executed by the same 
family).

19 For a list of the Texas counties whose records are not 
complete due to fire or other deficiency, see 3 
ALOYSIUS A. LEOPOLD, LAND TITLES AND TITLE 

EXAMINATIONS §38.7 (Tex. Prac. 3d Ed. 2005).
20 Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 

S.W.2d 903, 911-13 (Tex. 1982).
21 Hexter v. Pratt, 283 S.W. 653, 656 (Tex. Civ. App.—

Dallas 1926), aff’d, 10 S.W.2d 692 (Tex. Comm’n 
App. 1928, judgm’t adopted).

22 Hill v. Taylor, 77 Tex. 295, 14 S.W. 366 (1890).
23 TEX. PROP. CODE ANN. §11.001(a) (Vernon 2010).
24 Kennard v. Mabry, 78 Tex. 151, 14 S.W. 272 (1890).  
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public court records,25 do not impose constructive 
notice of the matters contained therein upon a 
purchaser of real property, even if the document 
directly relates to the real property.26  A 
lis pendens properly filed of record imparts 
constructive notice only when the underlying 
cause of action is pending.27

The county clerk is required to record 
instruments in a well-bound book, microfilm or 
other medium;28 record in a reasonable time after 
delivery of any instrument that is authorized or 
required to be recorded in the clerk’s office which 
has been proved, acknowledged or sworn to 
according to the law;29 record the instrument 
relating to the property in the order that the 
instruments are filed;30 and make a record of the 
names of the parties to the instrument in 

                                             
25 See Woodward v. Ortiz, 150 Tex. 75, 237 S.W.2d 286, 

289 (1951) (recording of judgment only in the civil 
minutes of the district court was not constructive 
notice of the real property interest conveyed in the 
court order); Permian Oil Co. v. Smith, 129 Tex. 413, 
73 S.W.2d 490, 504 (1934) (recording of court’s 
judgment partitioning certain real property in the 
minutes of the district court’s records was not 
“substantial compliance” with recording of judgment 
in real property records for purposes of constructive 
notice to purchasers claiming BFP status); Stafford v. 
Lunsford, 53 S.W.3d 906, 908 (Tex. App.—Houston 
[1st Dist.] 2001, pet. denied) (concluding that a 
divorce decree transferring real property but not filed 
in the real property records in accordance with the 
recording acts did not provide constructive notice to 
third-party purchasers of its contents).

26 Noble Mortg. & Invs., L.L.C. v. D & M Vision Ivns., 
L.L.C., 340 S.W.3d 65, 79 (Tex. App.—Houston [1st 
Dist.] 2011, no pet. hist.) (“While Rule 656 states that 
execution recorded on the execution docket under that 
rule ‘shall be taken and deemed to be a record,’ it 
would be inconsistent with the overall recording 
scheme long embodied in the Texas Property Code to 
hold that because a document is a ‘record’ under Rule 
656, that instrument is ‘filed for record’ under section 
13.001.”).  

27 Taliaferro v. Smith, 804 S.W.2d 548, 550 (Tex. 
App.—Houston [14th Dist.] 1991, no writ).

28 TEX. LOC. GOV’T CODE ANN. §191.002 (Vernon 
2010).

29 TEX. PROP. CODE ANN. §11.004(a)(1) (Vernon 2010).
30 TEX. PROP. CODE ANN. §11.004(a)(3) (Vernon 2010).

alphabetic order, the date of the instrument, the 
nature of the instrument, and the time that the 
instrument was filed.31  Although local practices 
vary, a clerk may consolidate the real property 
records into a single record32 known as the 
“official public records of real property or the 
official public records.”33  In Texas, the clerk 
must utilize the “grantor/grantee indices” by 
maintaining alphabetic indices whether direct 
(grantor) or reverse (grantee) for all instruments 
which must be recorded.34

A purchaser or encumbrancer of land is 
charged with constructive notice of all properly 
filed instruments lying within his or her chain of 
title.35

A party claiming under a properly filed 
instrument has no duty to verify that the clerk 
actually or accurately recorded it,36 nor is there a 
duty to run the deed records in order to acquire 
actual notice of the instrument.37  Although an 
instrument which is improperly filed of record 
will not impart constructive notice, if as a result 
of the running of the records a party finds it, that 
person will have actual notice of the instrument 
and will be unable to claim bona fide purchaser 
status.

                                             
31 TEX. LOC. GOV’T CODE ANN. §193.001 (Vernon 

2010).
32 TEX. LOC. GOV’T CODE ANN. §193.002 (Vernon 

2010).
33 TEX. LOC. GOV’T CODE ANN. § 193.008 (Vernon 

2010).
34 TEX. LOC. GOV’T CODE ANN. §§193.003-.004 

(Vernon 2010).
35 Houston Oil Co. of Texas v. Kimball, 103 Tex. 94, 

108, 122 S.W. 533, 540 (1910); White v. McGregor, 
92 Tex. 556, 50 S.W. 564 (1899).  An instrument in 
the chain of title that has been properly filed for record 
in the county’s real property records imputes notice to
all persons of the existence of the instrument.  TEX.
PROP. CODE ANN. §13.002 (Vernon 2010).

36 Carlisle & Co. v. King, 103 Tex. 620, 133 S.W. 241 
(1910).

37 Carlisle, 103 Tex. at 627.
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C. Chain of Title

The recordation of an instrument imparts 
constructive notice only if it is within the 
grantor’s chain of title.38  The “chain of title” 
refers to the successive ownership history of a 
tract of land.39  Texas cases discuss the “chain of 
title” concept in light of the fact that the public 
records are indexed according to a grantor-
grantee index and not a tract index as used by title 
companies.  An examiner must search under the 
name of each grantor from the date such grantor 
acquired the property forward to the date of the 
filing of record of the instrument that transferred 
the property to a grantee (however see discussion 
of extended search, supra, as a result of the 
holding in Delay v. Truitt).40

The recording statute only includes 
subsequent purchasers in the chain of title, the 
origin of whose title is subsequent to the title of 
the grantee in the recorded deed, so that when one 
takes a conveyance from another who holds under 
a senior instrument from his grantor, such 
purchaser is not bound to look further for a 
subsequent deed from that grantor because such 
deed is out of the chain of title under which he 
purchases.41  An extended search should also be 
conducted under the name of the grantor 
(theoretically to the present).42  In the absence of 
a judicial determination, the examiner will not 
know whether the junior grantee had notice of the 
senior conveyance, notwithstanding the fact that 
the senior conveyance was recorded after the 
recordation of the junior conveyance.  Thus the 
issue of whether a party is a bona fide purchaser 

                                             
38 King v. Ruvalcaba, 10-08-00233-CV, 2010 WL 

4008392 (Tex. App.—Waco 10-13-2010, pet. denied).
39 Munawar v. Cadle Co., 2 S.W.3d 12, 20 (Tex. App.—

Corpus Christi 1999, pet. denied).
40 White v. McGregor, 92 Tex. 556, 50 S.W. 564, 565-66 

(1899).
41 Houston Oil Co. of Texas v. Kimball, 103 Tex. 94, 99, 

122 S.W. 533 (1910).
42 Delay v. Truitt, 182 S.W. 732 (Tex. Civ. App.—

Amarillo 1916, writ ref’d).

is a question of fact and will not be known from 
matters appearing of record.  

A purchaser must take notice of a deed from 
the grantor of his grantor prior to the date of the 
instrument under which the grantor claims, even 
though the latter may be recorded first due to the 
fact that the statute does not regard the order in 
which the deeds are recorded.43  It is the date of 
the recorded deed, not the recitals included in the 
deed, that determines whether it is in the chain of 
title to a subsequent purchaser, which would 
charge that person with constructive notice.44  
“[A] purchaser is required to look only for 
conveyances made prior to his purchase by his 
immediate vendor, or by any remote vendor 
through whom he derives his title.”45  However, 
an instrument executed prior to the grantor 
acquiring title is not in her chain of title.46

D. Bona Fide Purchaser

A bona fide purchaser is one who purchases 
without notice and pays valuable consideration.47  

Because bona fide purchaser status can be 
destroyed by actual notice, an examiner will not 
know whether a party is a bona fide purchaser for 
value (also known as innocent or good faith 
purchaser for value) in the absence of a judgment 
so declaring based upon an adjudication of facts 
outside the record.  Where an instrument has been 
filed for record in the chain of title to the acreage 
in question prior to the time of the creation of a 
subsequent instrument, an examiner may assume 
that the junior grantee is not a bona fide 
purchaser.  However, the examiner should be 

                                             
43 White v. McGregor, 92 Tex. 556, 558-59, 50 S.W. 564 

(1899).
44 Fitzgerald v. Legrande, 187 S.W.2d 155, 159 (Tex. 

Civ. App.—El Paso 1945, no writ).
45 Houston Oil Co. of Texas v. Kimball, 103 Tex. 94, 

108, 122 S.W. 533, 540 (1910) (citing White v. 
McGregor, 92 Tex. 556, 50 S.W. 564 (1899)). 

46 Breen v. Morehead, 104 Tex. 254, 257, 136 S.W. 
1047 (1911).

47 Sparks v. Taylor, 99 Tex. 411, 90 S.W. 485 (1906).
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cautioned against assuming that subsequent takers 
are bona fide purchasers.

A party acquiring title which rests upon a 
quitclaim deed cannot be a bona fide purchaser 
for value as to any prior unrecorded interest.  A 
quitclaim deed imparts “notice” of all relevant 
facts, including outstanding unrecorded interests, 
so that any grantee claiming under a quitclaim 
deed will be deemed to be on notice of the 
unrecorded instrument.48  It is therefore important 
for anyone claiming innocent purchaser status to 
determine whether a quitclaim deed appears in his 
or her chain of title which would defeat an 
innocent purchaser claim.49  

1. Notice 

Notice is broadly defined as “information 
concerning a fact actually communicated to a 
person, derived by him from a proper source, or 
presumed by law to have been acquired.”50  

“In common parlance ‘actual 
notice’ generally consists in express 
information of a fact, but in law the term 
is more comprehensive. In law whatever 
fairly puts a person on inquiry is 
sufficient notice, where the means of 
knowledge are at hand, which if pursued 
by the proper inquiry the full truth might 
have been ascertained. Means of 
knowledge with the duty of using them 
are in equity equivalent to knowledge 
itself. Where there is a duty of finding 
out and knowing, negligent ignorance 
has the same effect in law as actual 
knowledge. So that, in legal parlance, 
actual knowledge embraces those things 
of which the one sought to be charged 

                                             
48 Threadgill v. Bickerstaff, 87 Tex. 520, 522, 29 S.W. 

757 (1895).
49 For a discussion of quitclaim deeds in Texas, please 

see Bryan v. Thomas, 365 S.W.2d 628 (Tex. 1963) 
and Enerlex, Inc. v. Amerada Hess, Inc., 302 S.W.3d 
351 (Tex. App.—Eastland 2009, no pet.).

50 Fletcher v. Minton, 217 S.W.3d 755, 758 (Tex. 
App.—Dallas 2007, no pet.).

has express information, and likewise 
those things which a reasonably diligent 
inquiry and exercise of the means of 
information at hand would have 
disclosed. Actual notice is always a 
question of fact. (citations omitted) 
Constructive notice is as effectual and 
binding as actual notice . . . .  Whatever 
brings to the party sought to be charged 
express information or fairly puts him 
upon inquiry, as we have seen, is actual 
notice of those facts which reasonable 
use of the means at hand would have 
discovered. . . .”51

(a) Actual Notice

Whether a party has actual notice of facts 
outside of the record which may affect his title is 
a question of fact.52  Actual notice generally 
consists of express information of fact, being 
information which is actually communicated to a 
person by an authorized person or actually 
learned by him from a proper source, such as 
where a person discloses the claim of an interest 
in property.53  For instance, actual notice of an 
agent or an attorney will constitute notice to the 
principal, provided that the agent has power with 
regard to the property.54  Depending upon the 
information known, actual knowledge may give 
rise to the duty to further inquire if a reasonably 
prudent purchaser would do so.

                                             
51 Hexter v. Pratt, 10 S.W.2d. 692, 696-98 (Tex. 

Comm’n App. 1928).  When the duty and means to 
investigate exist, the notice of the content of the 
documents are imputed to the purchaser.  Woodward 
v. Ortiz, 150 Tex. 75, 237 S.W.2d 286, 289 (1951).

52 Stowe v. Head, 728 S.W.2d 120, 125 (Tex. App.—
Tyler 1987, no writ).

53 Zamora v. Vela, 202 S.W. 215 (Tex. Civ. App.—
San Antonio 1918, no writ).

54 Hexter v. Pratt, 283 S.W. 653, 658-59 (Tex. Civ. 
App.—Dallas 1926), aff’d, 10 S.W.2d 692 (Tex. 
Comm’n App. 1928, judgm’t adopted).
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(b) Inquiry Notice

Inquiry notice is a notice of facts that would 
prompt a reasonable person to inquire about the 
possible existence of an interest in, or matters 
affecting title to, the property.  The law does not 
protect a person who wishes to remain willfully 
ignorant, but puts a person on notice to inquire of 
the means of the knowledge which are at hand if 
pursued by proper inquiry.55  There is a duty to 
investigate, such that negligent ignorance will 
become actual knowledge, and a party will be 
imputed with notice of those things which a 
reasonably diligent inquiry would have disclosed, 
so that upon reasonable inquiry, if the facts were 
pursued, a full truth would have been 
ascertained.56  

Actual notice and implied actual notice are 
questions of fact.57  The law will presume that the 
information that would have been acquired 
through reasonable diligence has been obtained 
and will impute such knowledge to a party, 
thereby defeating a claim of bona fide 
purchaser.58  

A number of different circumstances may 
place a prospective purchaser on inquiry notice of 
facts outside the record.  For instance, a purchaser 
will be imputed notice of whatever information 
that would have been secured from a visit to the 
property being transferred in order to determine 

                                             
55 Brown v. Hart, 43 S.W.2d 274, 278 (Tex. Civ. App.—

Amarillo 1914, writ ref’d).  
56 See Martin v. Cadle Co., 133 S.W.3d 897, 905 (Tex. 

App.—Dallas 2004, pet. denied) (holding that the 
parties “cannot be considered innocent purchasers 
without notice because, although they submitted 
affidavit testimony stating they purchased the property 
in good faith, they are charged with knowledge of all 
facts appearing in the chain of title to the property” 
and that suspicious circumstances regarding the timing 
of transfer “put them on notice of the defects within 
their chain of title”).

57 Hexter v. Pratt, 283 S.W. 653, 658 (Tex. Civ. App.—
Dallas 1926), aff’d, 10 S.W.2d 692 (Tex. Comm’n 
App. 1928, judgm’t adopted).

58 Flack v. First Nat’l Bank, 226 S.W.2d 628, 631-32 
(Tex. 1950).

the occupancy of the property or any other use of 
the property which would give rise to a claim of 
possession or ownership by a third party and such 
information that would put a reasonable party to 
further inquire as to the interest owned by the 
party in possession, including any remaining 
interest not reflected of record.59  The duty arises 
only if possession is visible, open, exclusive and 
unequivocal.60  Such possession must put a 
reasonable person on notice that further inquiry 
was in order.61  A person will also be charged 
with a duty to further inquire based upon 
suspicious facts surrounding the closing of the 
transaction.62

There is no continued duty to investigate or 
monitor.  Inquiry notice is not a continuing 
obligation, but only an obligation to conduct a 
reasonable investigation prior to accepting the 
deed.63

A purchaser may defeat the presumption of 
imputed notice if he fulfilled his duty to inquire 
but was unable to obtain a copy of the unrecorded 
or recorded document upon diligent search and 
inquiry.64

In order for a purchaser to have imputed 
notice, he must have had implied actual notice.  
With the exception of documents specifically 
referenced in conveyances within a person’s 
chain of title,65 the doctrine of implied actual 
notice is limited by a reasonable person standard 
which limits the number of facts imputed to the 
responsible party.  These rules are general by 

                                             
59 Alkas v. United Sav. Ass’n of Texas, Inc., 672 S.W.2d 

852, 859 (Tex. App.—Corpus Christi 1984, writ ref’d 
n.r.e.).

60 Strong v. Strong, 98 S.W.2d 346 (Tex. 1937).
61 Fletcher v. Minton, 217 S.W.3d 755, 761 (Tex. 

App.—Dallas 2007, no pet.).
62 Carter v. Converse, 550 S.W.2d 322 (Tex. App.—

Tyler 1977, writ ref’d n.r.e.).
63 Prewitt v. United States, 792 F.2d 1353, 1359 (5th Cir. 

1986).
64 Id. 
65 See the discussion of Westland in Section III, infra.
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nature and only offer the court a guideline to 
follow when reviewing the facts of each specific 
case.  

For instance, in Houston Oil Company of 
Texas v. Griggs, the court held that the fact that 
Mrs. Griggs’ descendants wanted the court to find 
that the purchaser had constructive notice of her 
marital status given the “Mrs.” in the deed, was 
beyond the reasonable person standard; or, as the 
court stated, to hold otherwise would be “placing 
a quality of mind in the ‘ordinarily prudent’ man 
equal to that of the gifted Shakespeare, who, 
‘having seen a leaf and a drop of water, could 
construct the forests, the rivers, and the seas, and 
see all the cataracts fall and foam, the mists rise, 
and the clouds form and float,’ and this quality of 
mind we believe out of harmony with the 
practical side of conveyancing of land.” 66

In Hines v. Perry,67 the Texas Supreme Court 
stated that “there will be found almost infinite 
graduations of presumption between vague and 
indeterminate rumor or suspicion, and that 
certainty as to facts which no mind could hesitate 
to pronounce enough to call for further inquiry, 
and to put the party upon his diligence.”68  

Generally, knowledge is imputed to a party when 
the party has actual knowledge of relevant facts 
which would cause a reasonable person to make 
further inquiries.  However, the duty to inquire 
will become a question of law when “there is no 
room for ordinary minds to differ as to the proper 
conclusion to be drawn from the evidence.”69

Notice may not be charged to a party if the 
party had no duty to inquire.  The duty to inquire 
arises when a party has knowledge of facts which 
suggest that another has rights adverse to his 

                                             
66 Houston Oil Co. of Texas v. Griggs, 181 S.W. 833, 

839-40 (Tex. Civ. App.—Beaumont 1915), aff’d, 213 
S.W. 261 (Tex. Comm’n App. 1919, judgm’t 
adopted). 

67 Hines v. Perry, 25 Tex. 443 (1860).
68 Id. at 453. 
69 O’Ferral v. Coolidge, 149 Tex. 61, 228 S.W.2d 146, 

148 (1950).  

own.70 A fact or circumstance with no “positive 
information, any tangible clue”71 does not provide 
a reasonably cautious man any place to start an 
investigation.  However, if sufficient information 
is provided of record, a party “is not warranted 
against shutting his eyes against the lights before 
him.”72  A party may not escape his duty to 
inquire by being negligent and not investigating 
what adverse rights may exist to his property if he 
is aware of facts implicating other facts 
potentially adverse to title.  In Loomis v. Cobb,73

the court stated the party placed on inquiry notice 
must advance “step by step, from one discovery 
to another and from one instrument to another, 
until the whole series of title deeds is exhausted 
and a complete knowledge of all the matters 
referred to and affecting the estate is obtained.”74  

The rule of reasonableness in the context of 
inquiry notice have been modified by the holding 
in Westland, requiring the duty to investigate as a 
matter of law imposed as a result of references in 
recorded instruments in the chain of title to 
unrecorded agreements which could potentially 
affect title.

(c) Constructive Notice

“Constructive notice is notice the law 
imputes to a person not having personal 
information or knowledge.”75  Instruments 
properly filed of record in the chain of title to the 

                                             
70 Houston Oil Co. of Texas v. Griggs, 181 S.W. 833, 

838 (Tex. Civ. App.—Beaumont 1915) (“The 
circumstances known to the purchaser ought to have 
been of such a nature as to have reasonably excited the 
suspicions of a reasonably cautious man.”), aff’d, 213 
S.W. 261 (Tex. Comm’n App. 1919, judgm’t 
adopted). 

71 Meador Bros. v. Hines, 165 S.W. 915, 919 (Tex. Civ. 
App.—Amarillo 1914, writ ref’d).

72 Brown v. Hart, 43 S.W.2d 274, 278 (Tex. Civ. App.—
Amarillo 1914, writ ref’d).  

73 Loomis v. Cobb, 159 S.W. 305 (Tex. Civ. App.—
El Paso 1913, writ ref’d).

74 Id. at 307. 
75 Fletcher v. Minton, 217 S.W.3d 755, 758 (Tex. 

App.—Dallas 2007, no pet.).
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acreage being examined impute constructive 
notice of their contents as a matter of law.76  “[A] 
purchaser is bound by every recital, reference and 
reservation contained in or fairly disclosed by any 
instrument which forms an essential link in the 
chain of title under which he claims.”77

Constructive notice is as effective and 
binding as actual notice or inquiry notice, but it is 
the very antithesis of actual notice.  It presumes 
that the party against whom it is enforced has no 
actual knowledge of the instrument recorded, and 
constructive notice would not exist but for the 
recording statutes.  A person will be on 
constructive notice of an instrument properly 
recorded in her chain of title, thereby defeating 
her claim as a bona fide purchaser.  It is worth 
noting that constructive notice of facts of record 
within a person’s chain of title would not, 
however, serve as a viable affirmative defense to 
a claim brought by a defrauded purchaser under 
the Deceptive Trade Practices Act (“DTPA”).78

2. Consideration

In order to successfully claim bona fide 
purchaser status, a party must also have paid 
“valuable consideration.”79  Such consideration 
must be for actual value.  The proof of the 
payment of a valuable consideration must be 
made independent of the recitals in the deed;80

however, such payment may be proven by 
circumstancial evidence.  A recital of payment is 
not conclusive, but is a matter to be considered in 

                                             
76 TEX. PROP. CODE ANN. §13.002 (Vernon 2010).
77 Gilbough v. Runge, 99 Tex. 539, 91 S.W. 566 (1906); 

Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 
S.W.2d 903, 913 (Tex. 1982). 

78 TEX. CIV. PRAC. REM. CODE §17.001 et. seq. (Vernon 
2010); Ojeda de Toca v. Wise, 748 S.W.2d 449 (Tex. 
1988) (“There are defenses to a deceptive trade 
practices action, e.g., DTPA §17.506, but imputed 
notice under real property recording statutes is not one 
of them.”).  

79 TEX. PROP. CODE ANN. §13.001 (Vernon 2010).
80 Lindsay v. Freeman, 83 Tex. 259, 267, 18 S.W. 727 

(1892).

connection with the proof of the payment of an 
actual valuable consideration.81

III. NOTICE OF UNRECORDED INSTRUMENTS

A purchaser is presumed to have notice of all 
properly recorded instruments in the chain of title 
to real property and all instruments referred to in 
these recorded documents, whether or not the 
referenced documents are recorded.82   This is 
important when examining title to oil and gas 
properties. Certain agreements which are 
typically not filed of record, such as operating 
agreements, may be specifically referenced in 
recorded documents in the chain of title.  These 
unrecorded agreements may contain provisions 
that have a significant impact on an assignee’s 
interests in the real property.    

A. The Westland Case83

In Westland Oil Development Corporation v. 
Gulf Oil Corporation,84 the Texas Supreme Court 
was faced with the issue of whether a prior 
unrecorded farmout agreement which contained 
an area of mutual interest provision and was 
referred to in a subsequent operating agreement, 
which operating agreement was referred to in the 
acquisition assignment, would impute notice to 
subsequent purchasers.  The majority of the Court 
in the Westland case answered the question in the 
affirmative.

On August 4, 1966, Mobil was the holder of 
certain leases in the Rojo Caballos Field in Pecos 
County, Texas.  In connection with the 

                                             
81 Davidson v. Ryle, 103 Tex. 209, 217, 124 S.W. 616 

(1910) (“While it is the law that the recital in the deed 
of payment of the consideration is not sufficient alone 
to prove the fact of payment, such recital may be a 
circumstance to be considered in connection with 
other circumstances in determining the issue of 
payment.”).

82 See Westland, 637 S.W.2d at 911.
83 Please refer to Appendix A for a schematic of the 

transactions involved in the Westland case.
84 Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 

S.W.2d 903 (Tex. 1982).
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development of these leases, Mobil entered into a 
farmout agreement with Westland Development 
Corp. and L.C. Kung (collectively “Westland”).  
Under the terms of the farmout agreement, Mobil 
agreed that Westland would receive one-half of 
Mobil’s interest in the leases upon completion of 
the drilling obligations by Westland.  

On November 15, 1966, Westland transferred 
its rights and obligations under the farmout 
agreement to C. Fred Chambers and W. D. 
Kennedy (“C&K”) pursuant to a letter agreement.  
The letter agreement contained an ‘area of mutual 
interest’ (AMI) provision85 which is the source of 
the controversy in the case, and the provision 
Westland sought to enforce.  The letter agreement 
stated in part:

“If any of the parties hereto, their 
representatives or assigns, acquire any 
additional leasehold interests affecting 
any of the lands covered by said 
farmout agreement, or any additional 
interest from Mobil Oil Corporation 
under lands in the area of the farmout 
acreage, such shall be subject to  the 
terms and provisions of this 
agreement; . . .”86

C&K developed a portion of the field and 
Mobil assigned an undivided one-half interest in 
the developed portion of the field to C&K under 
the terms of a recorded assignment.  At the same 
time, C&K and Mobil entered into an operating 
agreement dated March 1, 1968, which referred to 
both the Mobil/Westland farmout agreement and 
the C&K/Westland letter agreement.  This 3/68 
operating agreement provided that (1) in the event 
of any conflict between the 3/68 operating 
agreement, the 8/66 farmout agreement and the 
11/66 letter agreement, the prior agreements 
would prevail, and (2) the interests of the parties 

                                             
85 An area of mutual interest agreement provides that the 

parties will share in any additional interests in a 
geographic area later acquired by any of the parties to 
the agreement. 

86 Westland, 637 S.W.2d at 905.

were subject to all terms, conditions, and 
reservations set forth in the 8/66 farmout 
agreement, as amended by the Assignment from 
Mobil to C&K.  The assignment from Mobil to 
C&K was made subject to the terms of the 3/68 
operating agreement.  The assignment from 
Mobil to Superior and Gulf “was expressly made 
subject to the March 1, 1968 operating 
agreement.”87

Later, Mobil entered into a farmout 
agreement with Hanson, and the farmout 
agreement stated that it covered lands also 
covered by the 3/68 operating agreement and that 
all of Hanson’s interests from the Mobil farmout 
would be subject to that agreement.  Hanson also 
entered into farmout agreements with C&K and 
other partners, most of whom were subject to the 
terms of the 3/68 operating agreement.  Hanson 
then assigned the farmout agreements to Superior 
and Gulf who fulfilled the drilling requirements 
in the farmouts and was assigned one-half of 
Mobil’s interests.  

Westland filed suit to enforce the agreement 
to convey “any additional interest from Mobil Oil 
Corporation”88 under the AMI provision of the 
letter agreement executed between Westland and 
C&K.  Westland wanted to bind Superior and 
Gulf, neither of which were parties to the prior 
agreements, by arguing that the AMI provision in 
the letter agreement was a covenant that ran with 
the land and that they were on notice of it.  
Superior and Gulf claimed that they were 
innocent purchasers for value without knowledge 
of the terms of the AMI, since it was not 
recorded, was not in their chain of title and 
because it was not reasonable to believe that the 
1968 operating agreement referred to in their 
assignment would itself refer to another 
document affecting the title to the interest 
assigned to them.  Superior and Gulf further 
argued that the issue should be decided as a 
question of fact and that they should not be 
imputed such knowledge as a matter of law.  

                                             
87 Id. at 907.
88 Id. at 905.
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Superior and Gulf also argued that they were 
not under a duty to inquire since ordinarily a joint 
operating agreement does not involve title to the 
contract area, but only governs operations within 
the contract area and that a reasonable prudent 
person would not have inquired further because 
joint operating agreements generally do not 
contain references to letter agreements which 
contain areas of mutual interest.  

The majority in Westland held that a 
purchaser is required to ascertain the strength of 
his grantor’s title and is conclusively presumed to 
have notice of all instruments in his chain through 
which he claims, whether recorded or not and is 
charged with the notice of everything revealed by 
any document, description, recital or reference or 
any other matter affecting his estate which 
appears upon the face of any deed which forms an 
essential link in the chain of title.89  The 
purchaser will be conclusively charged with 
notice of these title defects regardless whether he 
is ignorant of the contents of the document which 
contains them. 

B. Implications of Westland

Before Westland, whether a purchaser had a 
duty to conduct an investigation to review 
documents outside the chain of title was 
determined pursuant to a reasonable person 
standard – whether it was reasonable for a 
purchaser to believe that a document referenced 
within a document in his chain of title reasonably 
related to a title matter.90  Determining whether 
actual notice would be implied was a question of 
fact.

Westland has imposed the duty to inquire as 
to the contents of documents outside the chain of 
tile but referenced in documents within the chain 

                                             
89 Id. at 908.
90 O’Ferral v. Coolidge, 149 Tex. 61, 228 S.W.2d 146, 

148 (1950) (“Ordinarily, notice is a question of fact 
which is foreclosed by the judgment of the trier of the 
facts; it becomes a question of law only when there is 
no room for ordinary minds to differ as to the proper 
conclusion to be drawn from the evidence.”).

of title as a matter of law.  If no investigation or 
an insufficient investigation is made, notice will 
be imputed regardless whether the document is 
available.91  If a thorough and exhaustive 
investigation complying with Westland is 
conducted which reveals that the information is in 
fact unavailable, the Westland court, in dicta, 
leaves open the possibility of an innocent 
purchaser claim where the requirements of 
Westland have been satisfied but the information 
is unavailable or no longer exists.  To what extent 
this defense may be available requires further 
analysis by the Texas Supreme Court.

Superior and Gulf were on notice of the letter 
agreement and AMI provision contained therein, 
although neither the letter agreement nor the 
operating agreement were recorded.  Reasonable 
minds would not differ that Superior and Gulf 
must examine the operating agreement which was 
referenced in their assignment.  As a matter of 
law, the purchaser must search all references to 
and from all documents even though only one 
document is referred to in the recorded 
instrument.  In Westland, Superior and Gulf were 
charged with notice of the provisions of the 
unrecorded documents collateral to their chain of 
title by reason of references contained in a 
document in the chain of title whether or not the 
documents referenced would ordinarily concern 
itself with title to the acreage being examined.

One court of appeals has held that a reference 
in a deed to the contract for sale applicable to the 
transaction was insufficient to place a subsequent 
purchaser on notice of the reservation of minerals 
contained within the contract for sale based on 

                                             
91 A claim of bona fide purchaser would be unavailable 

as a matter of law, since a purchaser is charged with 
the actual notice of all unrecorded documents 
referenced in the recorded instruments in the chain of 
title and all other documents referenced in any such 
unrecorded documents.  Houston Title Co. v. Ojeda de 
Toca, 733 S.W.2d 325, 328 (Tex. App.—Houston 
[14th Dist.] 1987), rev’d on other grounds, 748 
S.W.2d 449 (Tex. 1988), aff’d as modified, 761 
S.W.2d 467 (Tex. App.—Houston [14th Dist.] 1988, 
no writ).
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the doctrine of merger by deed.92  The doctrine of 
merger by deed would not, however, be a 
sufficient defense to claims of “fraud, accident or 
mistake in transactions leading up to the deed.”93

Cases before Westland analyzed such issues 
in terms of a duty to inquire based upon the 
information contained in a recorded document if 
there appears from the instrument enough 
information to inspire an ordinarily prudent 
person to pursue an inquiry which would reveal 
additional information.  The issue was whether a 
purchaser had conducted reasonably diligent due 
diligence; if not, the purchaser would be imputed 
that knowledge that would have been disclosed 
had a proper investigation been conducted.

Westland held that this analysis was not a 
question of fact, but rather a question of law.  
Any information disclosed in a recorded 
document referring to unrecorded information or 
an unrecorded source of possible additional 
information affecting the title must be examined.  
Failure to do so because it does not appear to 
reasonably relate to title is not a defense.  Notice 
is imputed to subsequent parties in interest as to 
any information which may have been disclosed, 
starting with the information contained in the 
recorded instruments.94  No question of fact exists 
whether a reasonably prudent examiner should 
have inquired.  An examiner must inquire.

IV. DUE DILIGENCE IN OIL AND GAS 
TRANSACTIONS

The effect of Westland is not visited upon 
those who know, but rather those who did not 
have actual knowledge of outstanding third-party 
interests, claims or encumbrances at the time of 
the acquisition of their interest.  For imprudent 

                                             
92 Cornerstone Land, Ltd. v. Pierce, 10-10-00151-CV, 

2010 WL 4243677 (Tex. App.—Waco, pet. denied).  
93 Munawar v. Cadle Co., 2 S.W.3d 12, 17 (Tex. App.—

Corpus Christi 1999, pet. denied).
94 MBank Abilene, N.A. v. Westwood Energy, Inc., 723 

S.W.2d 246, 249-50 (Tex. App.—Eastland 1986, no 
writ).

purchasers, the effects of Westland can be harsh.  
A purchaser is on constructive notice of every 
reservation, recital and reference made in all 
recorded instruments forming an essential link in 
the chain of title to the property being examined, 
including all unrecorded instruments referenced 
in such recorded documents.  

A. Scope of Due Diligence

Inquiry should be made in order to ascertain 
such facts as referenced in the recorded 
instrument by examining each fact and document 
referenced therein in order to determine the full 
truth of any interest which may affect the title.  It 
is essential that a thorough investigation be 
conducted in order to obtain all facts which 
potentially could be imputed to the purchaser, and 
thereby defeat a claim of bona fide purchaser.  
The purchaser should obtain and review all 
documents referenced in the documents within 
his chain of title.  Due diligence must be 
completed or else a purchaser will take subject to 
whatever outstanding interest, recorded or 
otherwise exists affecting the subject property.95  
Failing to inquire will not absolve the purchaser 
of the notice of the facts which would have been 
disclosed upon proper inquiry even if the 
instruments containing such facts have been lost 
or destroyed.96    

The purchaser will take subject to only those 
documents which have been effectively 
incorporated into those instruments.  In order to 
be effectively incorporated, the executed 
instrument must “plainly refer[] to another 
writing”97 “by name”,98 such that vague 
references to a class of documents generally will 

                                             
95 Id. at 250 (holding that the secured lender’s lien was 

junior to the security interests created by an operating 
agreement because the operating agreement was 
referenced in assignments within the borrower’s chain 
of title). 

96 Loomis, 159 S.W. at 308.
97 Westland, 637 S.W.2d at 908.
98 Stewart & Stevenson LLC v. Galveston Party Boats, 

Inc., 01-09-00030-CV, 2009 WL 367823 (Tex. 
App.—Houston [1st Dist.] 11-5-2009, no pet.).
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not require the inquiring party to make further 
inquiry.99

If a thorough investigation is conducted and 
all information is disclosed, the purchaser should 
know what outstanding interests he or she is 
taking subject to.  In the event that no 
investigation is made or an insufficient 
investigation is conducted and information that 
should have been discovered under the Westland
test is not found, notice of such information will 
be imputed to the purchaser, who will take title 
subject to it as a matter of law.  

B. Unavailability of Information

Although the Court in Westland imputes 
notice to subsequent interest owners as a matter 
of law, is such notice absolute when the 
unrecorded information is unobtainable after a 
due diligence search?  In Loomis v. Cobb,100 the 
Court of Appeals in El Paso held that a 
subsequent purchaser took subject to the 
provisions of an unrecorded 1882 town ordinance 
of the City of San Elizario located in El Paso 
County, even though the ordinance had been lost 
or destroyed, and its whereabouts were unknown.  
In that case, the subsequent purchaser was held to 
be on notice of the contents of the ordinance since 
no attempt to find the information had been 
made.101

The court cited the rule that subsequent 
purchasers were subject to references or recitals 
to unrecorded instruments referred to in recorded 
instruments in the purchaser’s chain of title.102  
The court held that subsequent purchasers were 
on notice of the unrecorded information 
referenced in the recorded documents and that 

                                             
99 See Id. (holding that a general reference to “invoiced 

amounts” was not sufficient to put the party on notice 
that the terms of the invoices would control in the 
agreement).

100 Loomis v. Cobb, 159 S.W. 305 (Tex. Civ. App.—
El Paso 1913, writ ref’d).

101 Id. at 308.
102 Id. at 307.

they were put upon a duty of inquiry which is 
presumed to have occurred.103  The person 
claiming innocent purchaser status must pursue 
all legitimate sources of inquiry in order to obtain 
the information so that a reasonably prudent 
person would have made further inquiry in order 
to obtain the information outside of the 
documents which may have been lost or 
destroyed.  Since no inquiry was made, the 
conclusion of implied notice remained absolute.  
The prima facie presumption was not rebutted, 
and the subsequent purchaser failed to relieve 
himself of the notice of the information contained 
within the ordinance and therefore took subject to 
it.104  The imputed notice in this case is based 
upon a pre-Westland presumption which is not 
conclusive but rebuttable.  

When no investigation is conducted, the 
purchaser cannot defend by arguing that the 
information to which he is taking subject was 
lost, destroyed or is no longer available.105  In 
Loomis, the purchaser did not conduct an 
investigation and was therefore unable to argue 
that the ordinance in question was lost, destroyed 
or unavailable, but took title subject to it.106  
Dicta in Westland suggests that an entirely 
                                             
103 Id. at 308 (“Being thus put upon inquiry, the purchaser 

is presumed to have prosecuted it until its final result 
and with ultimate success.”).

104 Id. at 308.
105 Id.
106 Id. (“Their deed was based upon, and its validity was 

dependent upon, the ordinance referred to, and this 
court cannot say, as a matter of law, that appellants, 
upon discovering that the record of the ordinance had 
been lost or misplaced, were thereby relieved of the 
duty of pursuing all other legitimate sources of inquiry 
which might afford the desired information; and it is 
believed that due care would have prompted a 
reasonably prudent person to have made further 
inquiry as to the nature and contents of the lost 
ordinance. It is, of course, true that in the exercise of 
due care the desired information might not have been 
obtained, but that is not the question involved.  
Appellants were constructively affected with 
knowledge of the contents of the ordinance and have 
failed to relieve themselves of the notice thus imputed 
by a sufficient showing of diligence in making inquiry 
concerning the same.”).
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different holding may have resulted if a diligent 
investigation had been conducted by Superior and 
Gulf, but that they were simply “unable to obtain” 
the operating agreement referenced in its 
recorded assignment.107  Because the argument 
was not raised by Superior and Gulf and there 
was evidence that they had a copy of the 
operating agreement in their files, the issue was 
not reached.  

C. Determining Which Obligations Are 
Binding on the Assignee

When reviewing documents referenced in 
instruments within the chain of title, the 
purchaser should focus on those covenants which 
would be binding upon the purchaser, either 
through privity of contract or privity of estate.  

1. Assumption of Contractual Obligations

Many agreements contain boilerplate 
provisions stating that the terms and provisions of 
an agreement “shall be binding upon, and inure to 
the benefit of, the parties thereto, their heirs, 
successors and assigns.”  Texas courts have 
recognized and enforced provisions in operating 
and similar agreements generally disclaiming any 
assumed obligations or relationship between the 
assignee and the benefited party.108

2. Privity of Estate & Covenants 
Running with the Land

A purchaser of real property would be 
affected by any covenants running with the land 
contained in documents specifically referenced 

                                             
107 Westland, 637 S.W.2d at 908 (“An entirely different 

result might obtain on the issue of notice if, upon 
diligent inquiry and search, Gulf and Superior were 
simply unable to obtain a copy of the operating 
agreement (citing Loomis v. Cobb, supra.).  However, 
Gulf and Superior have never contended such was the 
case, and there is evidence to the effect that Gulf and 
Superior had a copy of the operating agreement in 
their files.”).

108 See Tawes v. Barnes, 340 S.W.3d 419, 429 (Tex. 
2011).

within instruments in the chain of title.109  In 
order for a covenant to run with the land, (i) there 
must be privity of estate between the parties; (ii) 
the obligation must touch and concern the land,110

(iii) relates to a thing in existence (“in esse”) or 
“specifically binds the parties and their 
assigns;”111 and (iv) the successor to the covenant 
has notice.112  

There are several common real covenants 
that are included with regularity in certain oil and 
gas agreements and may constitute covenants 
running with the land.  For instance, the 
obligation to pay a lessor royalties under an oil 
and gas lease is covenant running with the land 
which is generally enforceable against assignees 
of the lessee.113  “An assignment creating a 
privity of estate occurs when a lessee executes an 
instrument conveying his entire estate and interest 
under a lease to a subsequent lessee so that the 
original lessee retains no reversionary interest in 
the lease whatsoever.”114  However, if there is not 
privity of estate between the parties, a party may 
not be bound by a covenant to pay leasehold 

                                             
109 See Lyle v. Jane Guinn Revocable Trust, 01-09-

00081-CV, 2010 WL 1053060 (Tex. App.—Houston 
3-11-2010, pet. filed) (holding that an assignee of a 
leasehold interest was on constructive notice of 
royalty reservation in prior assignment, the payment 
of which by assignee was an enforceable covenant that 
ran with the land).

110 “If the promisor’s legal relations in respect to the land 
in question are lessened – his legal interest as owner 
rendered less valuable by the promise – the burden of 
the covenant touches or concerns the land.”  Westland, 
637 S.W.2d at 911.  

111 First Permian, L.L.C. v. Graham, 212 S.W.3d 368, 
372 (Tex. App.—Amarillo 2006, pet. denied).

112 Id.
113 See Lyle v. Jane Guinn Revocable Trust, 01-09-

00081-CV, 2010 WL 1053060 (Tex. App.—Houston 
3-11-2010, pet. filed) (determining that the subsequent 
assignee was subject to prior royalty reservations 
despite lack of reference to such outstanding interest 
in his vesting instrument because instruments 
referencing the royalty reservation were within his 
chain of title).

114 Tawes v. Barnes, 340 S.W.3d 419, 429 (Tex. 2011).
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royalties unless there has been a separate 
contractual assumption of that obligation.115

In Tawes v. Barnes,116 a lessor sued a 
working interest owner to recover unpaid 
royalties from pooled unit production which had 
been placed in suspense accounts by the U.S. 
Bankruptcy Court judge presiding over the 
bankruptcy proceedings of the operator of the 
units and lease at issue.117  The operating 
agreement contained a provision requiring 
consenting parties to the operating agreement to 
bear the expenses, including royalty expenses, 
associated with any non-consenting party’s 
interest until such time as the interest in the non-
consent wells reverted back to the non-consenting 
party pursuant to the penalty provisions of the 
operating agreement.  The lessor claimed that she 
was entitled to enforce the provisions of the 
operating agreement against the consenting owner 
either as (i) a third-party beneficiary to the 
operating agreement, (ii) through privity of 
contract or (iii) through privity of estate by virtue 
of the temporary change of ownership interests 
described in the non-consent provisions of the 
operating agreement.  

The issue certified to the Texas Supreme 
Court by the Fifth Circuit Court of Appeals in 
Tawes was “whether the lessor, here, either as a 
third-party beneficiary or through privity of 
estate, can enforce a [Working Interest Unit 
Agreement] and JOA to recover unpaid royalties 
from an investor who consented to the drilling of 
the two wells on a pooled gas unit, but did not 
operate the wells.”118  The Court held that the 
royalty owner and the non-operating working 
interest owner were not in privity of estate 

                                             
115 See Tawes v. Barnes, 340 S.W.3d 419, 429 (Tex. 

2011) (concluding that a temporary assignment of an 
interest in a lease did not result in privity of estate 
between the equitable owner-asignee and the lessor 
and that the covenant to pay royalty was not 
enforceable against the assignee).

116 Tawes v. Barnes, 340 S.W.3d 419 (Tex. 2011).
117 Id. at 421-27.
118 Id. at 421.

because the operating agreement only granted 
temporary ownership of the non-consenting 
parties’ share to the consenting parties and the 
non-consenting lessee would eventually receive 
back its interest.119  In addition, the royalty owner 
was held not to be a third-party beneficiary of the 
operating agreement because the parties to the 
operating agreement did not intend to directly 
benefit the royalty owner; rather, “any benefit 
received by her was merely incidental.”120  
Further, the working interest owner never 
specifically agreed to assume the lessee’s 
obligation to pay the royalty owner, so there 
could be no privity of contract between the 
two.121  

(a) Partial Assignments

According to the Court in Tawes, privity of 
estate does not arise between an assignee of an oil 
and gas lessee and the lessor unless the original 
lessee’s entire interest in the lease is transferred.  
Therefore, the assignee of a temporary 
assignment with a right of reverter retained in 
favor of the assignor could not have any 
covenants running with the land enforced against 
him.  

In an unpublished opinion by the First Court 
of Appeals, Rio Gas Company v. Midcon Gas 
Services Corporation,122 the court considered 
“whether a party [] to an oil and gas lease 
participation agreement, who becomes a partial 
assignee of an oil and gas lease by virtue of such 
an agreement and conveyance of a deed, is an 

                                             
119 Id. at 430.  Furthermore, the Court noted that the 

operating agreement contained the standard provision 
that agreement should not be construed as an 
assignment or cross-assignment of the leasehold 
interests.  Id. at 429.

120 Id. at 426.
121 Id. at 430 (“Where a theory of recovery based on 

third-party beneficiary status fails, so to (sic) must a 
privity of contract theory, no matter how artfully 
constructed.”).

122 Rio Gas Co. v. Midcon Gas Serv. Corp., No. 01-96-
00967-CV, 1999 WL 333152 (Tex. App.—Houston 
[1st Dist.], pet. denied).
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“assign” of the party that made the conveyance [] 
under other participation agreements executed by 
the conveying party.”123 The lessee-operator 
entered into separate participation agreements 
with prospective working interest owners.  Each 
agreement contained an AMI clause and a 
provision disclaiming any privity of contract 
among the parties to the separate participation 
agreements. The lessee-operator subsequently 
assigned an undivided 56.875% working interest 
to one of the working interest owners who was 
then sued by the other working interest owners 
for breaching the AMI provision.  The court held 
that MidCon was not subject to the area of mutual 
interest obligations included in the various 
participation agreements it acquired from his 
assignor due to disclaimer included in the 
participation agreements.124  The court 
distinguished its decision from Westland by 
reasoning that, although there may have been 
privity of estate pursuant to Westland, the 
disclaimer of privity among the individual parties 
negated any obligation of the assignee to assume 
the assignor’s obligations under the AMI clause 
of the separate operating agreements.

V. PURCHASE AND SALE AGREEMENTS:  
DRAFTING CONSIDERATIONS

The transaction documents should provide 
the purchaser such remedies prior to the closing, 
sufficient to resolve outstanding interests which 
have been discovered during the due diligence 
process.  This would include either a termination 
of the purchase and sale agreement, a discount to 
the purchase price, the ability to purchase only a 
portion of the mineral interest, or such other 
remedies as the parties may negotiate.

In oil and gas purchase and sale agreements, 
the purchaser should be afforded an opportunity 
to conduct due diligence in order to examine all 
of the documents recorded (as well as unrecorded 
documents and other information referenced in 

                                             
123 Id. at *1.
124 Id. at *9.

any recorded instruments) and be able to conduct 
a thorough investigation of the title.    

Not only must the purchaser be afforded an 
opportunity to make a thorough and exhaustive 
investigation in order to actually find the 
information which Westland requires, but 
additional contractual protections may be 
included in the purchase and sale agreement.  The 
purchaser may require the seller to make 
warranties and representations that the seller has 
provided the purchaser with all information 
which may affect the title and that no other 
interests are outstanding except those which have 
been disclosed, and/or that the seller is unaware 
of outstanding third-party interests except those 
which have been disclosed.  Purchasers should 
require sellers to be responsible for providing 
copies of all unrecorded instruments implicated 
by Westland and seek indemnification for any 
damages or loss of title resulting from the 
interests disclosed in all such unrecorded sources.  
The purchaser will take subject to all outstanding 
interests in the event that the requirements of 
Westland have not been satisfied.

Whether and to what extent these protections 
can be negotiated depends upon the law of supply 
and demand.

VI. CONCLUSION

A purchaser will be on notice of all 
information revealed by the recorded documents 
in his chain of title affecting the interest in 
question, including references to unrecorded 
documents and facts that would have been 
revealed as a result of a thorough investigation of 
each and every document, step by step leading to 
the next document, each containing clues about 
further information which may affect title to the 
acreage being examined.  Purchasers of real 
property interests should conduct a thorough 
investigation regardless where it may lead and 
regardless whether the information is in the chain 
of title or not, recorded or otherwise, in order to 
ascertain all matters which may affect the interest 
being acquired.  A purchaser, however, is not put 
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upon a duty to search the entire deed records, but 
the purchaser should comply with Westland. 

If the information is undiscoverable as a 
result of it having been lost or destroyed and 
cannot be found despite a thorough and 
exhaustive investigation according to Westland, a 
defense may exist.  In the absence of a thorough 
and exhaustive investigation, the fact that the 
information is lost, misplaced or destroyed is no 
defense, and the purchaser will be imputed with 
the knowledge of it.

Westland did not change the rule regarding 
whether a purchaser takes subject to the terms 
and provisions of properly recorded documents in 
her chain of title and the references to other 
documents contained in such recorded 
documents.  Rather, Westland charges purchasers 
with a duty to inquire, as a matter of law, as to 
facts contained in ancillary documents referenced 
in the recorded documents in the chain of title, so 
that the duty to conduct an investigation and read 

those documents is no longer tempered by the 
reasonableness standard.

The consequences of our recording statutes 
do not always ensure that the information 
attributed to the purchaser will be disclosed.  Care 
should be taken so that the information that is 
known and the information imputed by law to the
purchaser are one and the same.  Purchase and 
sale agreements should be drafted and the 
remedies crafted with Westland in mind.  Surprise 
is as unwelcome as a dry hole.  If the information 
is hiding, we must seek it, wherever it may be 
found.

For an excellent discussion of Westland, 
please see Angus Earl McSwain’s note, Westland 
Oil Development Corp. v. Gulf Oil:  New 
Uncertainties as to Scope of Title Search, 
35 BAY. L. REV. 629 (1983).

COME OUT, COME OUT, WHEREVER YOU ARE.



WESTLAND OIL DEVELOPMENT CORP. v. GULF OIL,
637 S.W.2d 903 (Tex. 1982)

Appendix A

Mobil

Westland

Chambers & Kennedy

Mobil Hanson

Gulf & Superior

Assignment dated 5/22/73 
subject to

3/68 Operating Agreement

3/68 Operating Agreement 
(Unrecorded)

references 11/66 Letter 
Agreement with AMI

3/68 Assignment (Recorded) 
Subject to

3/68 Operating Agreement 
(Unrecorded)

Suit to enforce AMI to acquire 
interest in assignment pursuant 
to Farmout Agreement between 

Hanson and Mobil

11/66 Letter Agreement 
(Unrecorded)

including AMI to convey interest 
acquired from Mobil, references 
original 8/66 Farmout Agreement

8/66 Farmout Agreement
(Unrecorded)

4/72 Farmout Agreement 
(Unrecorded)

references
3/68 Operating Agreement

1973 Assignment of Farmout 
Agreements with Mobil and 

Chambers & Kennedy

Farmout Agreements 
(Unrecorded)

with references to
3/68 Operating Agreement
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