
 

 

 

 
 

CONTRACTUAL LIMITATIONS ON SELLER LIABILITY IN 

M&A AGREEMENTS 
 

 
 

By 

 
BYRON F. EGAN 
Jackson Walker L.L.P. 

   901 Main Street, Suite 6000     

Dallas, TX  75202 

PATRICIA O. VELLA 
Morris, Nichols, Arsht & Tunnell LLP 

1201 North Market Street, 18th Floor 

P.O. Box 1347 

Wilmington, DE  19899-1347 

GLENN D. WEST 
Weil, Gotshal & Manges LLP 

200 Crescent Court, Suite 300 

Dallas, TX  75201 

 
 

 

 

 

 

THE UNIVERSITY OF TEXAS SCHOOL OF LAW 

 

8TH
 ANNUAL MERGERS AND ACQUISITIONS INSTITUTE 

 
DALLAS, TX •••• OCTOBER 18, 2012 

 
 

 

 

 

 

 

 
 

 
 
 
 
 
Copyright © 2012 by Byron F. Egan, Patricia O. Vella and Glenn D. West.  All rights reserved. 



 

 

 

 



 

 i 
 

TABLE OF CONTENTS 

I. PERSPECTIVE..................................................................................................................1 

II. HYPOTHETICAL SITUATIONS ...................................................................................2 

A. Hypothetical 1:  Pre-Signing ....................................................................................2 

B. Hypothetical 2:  Between Sign and Close................................................................2 

C. Hypothetical 3:  Post-Closing ..................................................................................2 

III. RECENT CASES FROM WHICH HYPOTHETICALS DEVELOPED ....................3 

A. Duty to Maximize Value ..........................................................................................3 

B. Deal Protection; Fiduciary Outs...............................................................................4 

C. Merger Agreements Can be Enforced Against the Target and Expose 
Rival Bidder to Tortious Interference with Contract ...............................................5 

D. Exclusivity Provisions in Letters of Intent Can Be Enforceable ...........................14 

E. Unsigned Bid Procedures Can Govern Rights of Parties.......................................15 

F. Extra-Contractual Representations ........................................................................19 

IV. INDEMNIFICATION PROVISIONS ...........................................................................25 

V. ENTIRE AGREEMENT .................................................................................................65 

VI. GOVERNING LAW ........................................................................................................85 

VII. CONCLUSION ..……………………… ............……………………………………….89 

 

ATTACHMENTS: 

Appendix A – Glenn D. West & Benton Lewis, Jr., Contracting to Avoid Extra-Contractual 

Liability—Can Your Contractual Deal Ever Really Be the “Entire” Deal?, 64 
Bus. Law. 999 (Aug. 2009) 

 

 



 

1 

 

CONTRACTUAL LIMITATIONS ON  

ON SELLER LIABILITY IN M&A AGREEMENTS 
 

By 
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I. PERSPECTIVE 

Acquisition agreements for closely held businesses frequently incorporate well-defined 
risk shifting provisions.  The buyer seeks to shift risks in the acquisition agreement to the seller 
through detailed representations, provisions that condition its obligation to close upon the 
correctness of those representations and provisions that obligate seller to indemnify buyer for 
losses buyer may suffer as a result of seller breaches and other events.1  Typically these risk 
allocation provisions are heavily negotiated. 

A contracting party that is dissatisfied with the deal embodied in a written agreement, 
however, often attempts to circumvent its provisions by premising tort-based fraud and negligent 
misrepresentation claims on the alleged inaccuracy of both purported pre-contractual 
representations and express, contractual warranties.  The mere threat of a fraud or negligent 
misrepresentation claim can be used as a bargaining chip by a counterparty attempting to avoid 
the contractual deal that it made.  Indeed, fraud and negligent misrepresentation claims have 
proven to be tough to define, easy to allege, hard to dismiss on a pre-discovery motion, difficult 
to disprove without expensive and lengthy litigation, and highly susceptible to the erroneous 
conclusions of judges and juries. 

The seller can endeavor to reduce the risk of post-closing claims by the buyer through 
provisions in the acquisition agreement to the effect that the acquisition agreement is the 
exclusive agreement between the parties, that seller is not responsible for any statement not made 
within the four corners of the agreement2 and the seller’s responsibility for those statements is 

                                                 
* Copyright © 2012 by Byron F. Egan, Patricia O. Vella and Glenn D. West.  All rights reserved. 

 Byron F. Egan, Patricia O. Vella and Glenn D. West are members of the ABA Business Law Section’s Mergers & 
Acquisitions Committee.  Mr. Egan serves as Senior Vice Chair of the Committee and Chair of its Executive Council and served as 
Co-Chair of its Asset Acquisition Agreement Task Force which prepared the ABA Model Asset Purchase Agreement with 
Commentary.  Ms. Vella serves as Co-Chair of the Joint Task Force on Governance Issues in Business Combinations sponsored by 
the Mergers & Acquisitions Committee and the Corporate Governance Committee of the ABA. 
1  See infra Section IV. Indemnification Provisions. 
2  See infra Section V. Entire Agreement. 
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contractually limited.  This paper will endeavor to highlight these issues through a series of 
hypotheticals and discuss some recent cases that show how the issues are dealt with by some 
courts. 

II. HYPOTHETICAL SITUATIONS 

A. Hypothetical 1:  Pre-Signing 

• Seller conducts competitive auction to sell assets 

• After receiving a non-binding indication of interest from Buyer 1, Seller sends an 
unsigned bid procedures letter to Buyer 1 

• The bid procedures letter states that a bid will only be deemed to be accepted 
upon execution and delivery of the purchase agreement and contains “no legal 
obligation” language 

• Buyer 1 submits a bid pursuant to the bid procedures letter, following which 
Seller calls Buyer 1 stating the parties have a “deal” and will work to sign a 
definitive purchase agreement 

• Seller continues to market the assets and signs a purchase agreement with Buyer 2 

• Buyer 1 sues Seller for fraud and negligent misrepresentation and Buyer 2 for 
tortious interference with contract 

B. Hypothetical 2:  Between Sign and Close 

• Target conducts a competitive sale process and two buyers are interested 

• Buyer 1 and Target sign a merger agreement (or, in a companion case, a letter of 
intent) with “no-shop” and “prompt notice” provisions 

• Target continues to have strategic discussions and share confidential information 
with Buyer 2 

• Buyer 2 makes a topping bid for Target 

• Target terminates its signed merger agreement with Buyer 1, pursuant to the 
negotiated superior proposal termination right in the merger agreement, and signs 
a merger agreement with Buyer 2 

• Buyer 1 sues Target for breach of the merger agreement 

C. Hypothetical 3:  Post-Closing 

• Buyer and Seller sign a purchase agreement and close the acquisition 



 

3 

• The purchase agreement specifies that Buyer’s exclusive remedy for any 
misrepresentation in the purchase agreement is an indemnification claim for 
damages capped at $20M (there is no fraud exception to the exclusive remedy 
provision and there is no anti-sandbagging provision) 

• The purchase agreement also includes a merger clause that Buyer is not relying 
upon any representations and warranties not stated in the contract 

• Buyer claims that Seller made a false representation in the purchase agreement 
(i.e., that the Target’s financials are accurately stated), which caused Buyer to 
overpay for Target by $100M  

• Buyer sues Seller for fraud and negligent misrepresentation and seeks equitable 
rescission of the acquisition 

III. RECENT CASES FROM WHICH HYPOTHETICALS DEVELOPED 

A. Duty to Maximize Value 

Under Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc.,3 director fiduciary duties4 
require robust director involvement in sale of control transactions to confirm that the 
stockholders are getting the best price reasonably available.  In Lyondell Chemical Company v. 

Ryan,5 the Delaware Supreme Court explained Revlon as follows: 

 The duty to seek the best available price applies only when a company 
embarks on a transaction — on its own initiative or in response to an unsolicited 
offer— that will result in a change of control. * * * 

 There is only one Revlon duty — to “[get] the best price for the 
stockholders at a sale of the company.”  No court can tell directors exactly how to 
accomplish that goal, because they will be facing a unique combination of 
circumstances, many of which will be outside their control.  “[T]here is no single 
blueprint that a board must follow to fulfill its duties.” * * *6 

                                                 
3  506 A.2d 173 (Del. 1986).  See Byron F. Egan, Recent Fiduciary Duty Cases Affecting Advice to Directors and Officers 

of Delaware and Texas Corporations, at pp. 139-221 (Feb. 12, 2010), http://www.jw.com/site/jsp/publicationinfo.jsp?id=1344.  
4  Directors’ fiduciary duties are applicable in the case of private corporations as well as corporations whose securities are 
publicly traded, although the conduct required to satisfy their fiduciary duties will be measured with reference to what is 
reasonable in the context.  See Optima International of Miami, Inc. v. WCI Steel, Inc., C.A. No. 3833-VCL (Del. Ch. June 27, 
2008) (TRANSCRIPT); Julian v. Eastern States Construction Service, Inc. (Del. Ch. No. 1892-VCP July 8, 2008). 
5  970 A.2d 235 (Del. 2009). 
6  The foregoing explanation of Revlon was in the contest of the Delaware Supreme Court rejecting post-merger 
stockholder claims that independent directors failed to act in good faith in selling the company after only a week of negotiations 
with a single bidder, even accepting plaintiff’s allegations that the directors did nothing to prepare for an offer which might be 
expected from a recent purchaser of an 8% block and did not even consider conducting a market check before entering into a 
merger agreement containing a no-shop provision (with a fiduciary out) and a 3% break-up fee.  
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Even in the friendly acquisition, a board’s obligations do not cease with the execution of 
the merger agreement.7  If a competing acquiror emerges with a serious proposal offering greater 
value to shareholders (usually a higher price) even after a merger agreement is signed, the board 
should give it due consideration.8  Generally, the same principles that guided consideration of an 
initial proposal (being adequately informed and undertaking an active and orderly deliberation) 
will also guide consideration of the competing proposal.9 

During the course of acquisition negotiations, even when there has been active bidding by 
two or more suitors, it may be difficult to determine whether the bidding is complete.  In 
addition, there can remain the possibility that new bidders may emerge that have not been 
foreseen.  As a result, a board typically seeks to make some provision for further bidders in the 
merger agreement.  Such a provision can also provide the board with additional support for its 
decision to sell to a particular bidder if the agreement does not forestall competing bidders, 
permits the fact gathering and discussion sufficient to make an informed decision and provides 
meaningful flexibility to respond to them.  In this sense, the agreement is an extension of, and 
has implications for, the process of becoming adequately informed.10 

B. Deal Protection; Fiduciary Outs 

The board’s interest in retaining flexibility to entertain potentially higher bids for the 
company must be balanced against the requirements of the buyer in negotiating the merger 
agreement.  During merger negotiations, a board typically seeks to maximize its flexibility in 
responding to a competing bidder in the merger agreement, while the buyer seeks to require the 
board to cease negotiating with other bidders and to take the actions needed to promptly close the 
transaction. 

The assurances a buyer seeks often take the form of a “no-shop” clause, a break-up fee, 
or a combination thereof.11  The term “no-shop” is used generically to describe both provisions 

                                                 
7  See e.g., Emerson Radio Corp. v. Int’l Jensen Inc., Nos. 15130, 14992, 1996 WL 483086 (Del. Ch. 1996) (discussing 
case where bidding and negotiations continued more than six months after merger agreement signed). 
8  See Phelps Dodge Corp. v. Cyprus Amax Minerals Co., C.A. Nos. 17383, 17398, 17427, 1999 WL 1054255 (Del. Ch. 
Sept. 27, 1999); ACE Ltd. v. Capital Re Corp., 747 A.2d 95, 107-08 (Del. Ch. 1999). 
9  See Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d 1261, 1282 n.29 (Del. 1988). 
10  In Roberts v. General Instrument Corp., C.A. No. 11639, 1990 WL 118356, at *8 (Del. Ch. Aug. 13, 1990), the 
Chancery Court explained that in considering a change of control transaction, a board should consider: 

[W]hether the circumstances afford a disinterested and well-motivated director a basis reasonably to conclude that if 
the transactions contemplated by the merger agreement close, they will represent the best available alternative for the 
corporation and its shareholders.  This inquiry involves consideration inter alia of the nature of any provisions in the 
merger agreement tending to impede other offers, the extent of the board’s information about market alternatives, the 
content of announcements accompanying the execution of the merger agreement, the extent of the company’s 
contractual freedom to supply necessary information to competing bidders, and the time made available for better 
offers to emerge. 

11  The fact that a buyer has provided consideration for the assurances provided in a merger agreement does not end the 
analysis.  In Paramount Commc’ns Inc. v. QVC Network Inc., 637 A.2d 34, 48 (Del. 1994), the Delaware Supreme Court took the 
position that provisions of agreements that would force a board to violate its fiduciary duty of care are unenforceable: 

Such provisions, whether or not they are presumptively valid in the abstract, may not validly define or limit the 
directors’ fiduciary duties under Delaware law or prevent the . . . directors from carrying out their fiduciary duties 

 (Continued . . .) 
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that limit a corporation’s ability to actively canvas the market (the “no shop” aspect) or to 
respond to overtures from the market (more accurately, a “no talk” provision).  No-shop clauses 
can take different forms.  A strict no-shop allows no solicitation and also prohibits a target from 
facilitating other offers, all without exception.  Because of the limitation that a strict no-shop 
imposes on the board’s ability to become informed, such a provision is of questionable validity.12  
A customary, and limited, no-shop clause contains some type of “fiduciary out,” which allows a 
board to take certain actions to the extent necessary for the board to comply with its fiduciary 
duties to shareholders.13  Board actions permitted can range from supplying confidential 
information about the corporation to unsolicited suitors, to negotiating with unsolicited suitors 
and terminating the existing merger agreement upon payment of a break-up fee, to actively 
soliciting other offers.14  In some instances, the “fiduciary out” is only triggered if the target 
board determines that a competing offer is, or is reasonably likely lead to, a superior proposal to 
the current negotiated offer.  In other instances, certain permitted actions under the agreement are 
tied to a determination by the board, after advice of counsel, that it is required in the exercise of 
the board’s fiduciary duties.  Such “fiduciary outs,” even when restrictively drafted, will likely 
be interpreted by the courts to permit the board to become informed about an unsolicited 
competing bid.  “[E]ven the decision not to negotiate . . . must be an informed one.  A target can 
refuse to negotiate [in a transaction not involving a sale of control] but it should be informed 
when making such refusal.”15 

C. Merger Agreements Can be Enforced Against the Target and Expose Rival Bidder to 
Tortious Interference with Contract 

The result of the merger negotiations is typically an elaborate set of interrelated 
provisions intended to allow the board the flexibility it needs to satisfy its fiduciary duties while 
giving the buyer comfort that the board will take the actions necessary to get the deal closed.16  

                                                 
(. . . continued) 
 

under Delaware law.  To the extent such provisions are inconsistent with those duties, they are invalid and 
unenforceable. 

 Although this language provides a basis for directors to resist unduly restrictive provisions, it may be of little comfort 
to a board that is trying to abide by negotiated restrictive provisions in an agreement and their obligations under Delaware law, 
especially where the interplay of the two may not be entirely clear. 
12  See Phelps Dodge Corp. v. Cypress Amax Minerals Co., C.A. Nos. 17383, 17398, 17427, 1999 WL 1054255 (Del. Ch. 
Sept. 27, 1999 (considering prospective competitor’s challenge to “no-talk” provision under which target could not talk to 
prospective acquirors, court stated that clause appeared to impose upon the target board “willful blindness” in violation of the 
board’s fiduciary duty to be informed of all material information reasonably available); ACE Ltd. v. Capital Re Corp., 747 A. 2d 
95 (Del. Ch. 1999) (expressing view that certain no-talk provisions are “particularly suspect”); but see In re IXC Commc’ns, Inc. 

S’holders Litig., C.A. Nos. 17324 & 17334, 1999 Del. Ch. LEXIS 210 (Del. Ch. Oct. 27, 1999) (no talk provisions “are common 
in merger agreements and do not imply some automatic breach of fiduciary duty”). 
13  See, e.g., Matador Capital Mgmt. Corp. v. BRC Holdings, 729 A.2d 280, 288-89 (Del Ch. 1998); William T. Allen, 
Understanding Fiduciary Outs: The What and Why of an Anomalous Concept, 55 BUS. LAW. 653 (2000). 
14  See Allen, supra note 13. 
15  Phelps Dodge Corp. v. Cypress Amax Minerals Co., C.A. Nos. 17383, 17398, 17427, 1999 WL 1054255 (Del. Ch. 
Sept. 27, 1999). 
16  See Byron F. Egan, Recent Fiduciary Duty Cases Affecting Advice to Directors and Officers of Delaware and Texas 

Corporations, pp. 139-221 (Feb. 12, 2010), http://www.jw.com/site/jsp/publicationinfo.jsp?id=1344. 
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The agreement may contain provisions permitting the corporation not only to provide 
information to a bidder with a superior proposal, but also to negotiate with the bidder, enter into 
a definitive agreement with the bidder and terminate the existing merger agreement upon the 
payment of a break-up fee.  Without the ability to terminate the agreement, the board may find, 
at least under the language of the agreement, that its response must be more limited.17  Recent 
cases illustrate that “no-shop” and other deal protection provisions will be enforced by Delaware 
courts if they are negotiated after a proper process and are not unduly restrictive. 

In NACCO Industries, Inc. v. Applica Incorporated,18 NACCO (the acquiror under a 
merger agreement) brought claims against Applica (the target company) for breach of the merger 
agreement’s “no-shop” and “prompt notice” provisions.19  NACCO also sued hedge funds 

                                                 
17  See Smith v. Van Gorkom, 488 A.2d 858, 888 (Del. 1985) (“Clearly the . . . Board was not ‘free’ to withdraw from its 
agreement . . . by simply relying on its self-induced failure to have [negotiated a suitable] original agreement.”).  
18  997 A.2d 1 (Del. Ch. 2009). 
19  The Agreement and Plan of Merger dated as of July 23, 2006, by and between HB-PS Holding Company, Inc., a 
Delaware corporation (“Hampton”) and a wholly owned, indirect subsidiary of NACCO Industries, Inc., a Delaware corporation 
(“Parent”), and Applica Incorporated, a Florida corporation (“Apple”), provided in relevant part: 

6.12  No Solicitation. 

     (a) Apple [the acquired company] will immediately cease, terminate and discontinue any discussions or negotiations 
with any Person conducted before the date of this Agreement with respect to any Apple Competing Transaction, and 
will promptly, following the execution of this Agreement, request the return or destruction (as provided in the 
applicable agreement) of all confidential information provided by or on behalf of Apple to all Persons who have had 
such discussions or negotiations or who have entered into confidentiality agreements with Apple pertaining to an Apple 
Competing Transaction. 

     (b) Prior to the Effective Time, Apple will not, and will cause its Affiliates and representatives not to, directly or 
indirectly solicit, initiate or encourage any inquiries or proposals from, discuss or negotiate with, or provide any non-
public information to, any Person (other than Parent, Hampton and their respective representatives) relating to any 
merger, consolidation, share exchange, business combination or other transaction or series of transactions involving 
Apple that is conditioned on the termination of this Agreement or could reasonably be expected to preclude or 
materially delay the completion of the Merger (an “Apple Competing Transaction”).  

     (c) Apple will promptly (and in any event within 24 hours) notify Parent of its or any of its officers’, directors’ or 
representatives’ receipt of any inquiry or proposal relating to, an Apple Competing Transaction, including the identity 
of the Person submitting such inquiry or proposal and the terms thereof. 

     (d) Notwithstanding anything in this Agreement to the contrary, Apple or its board of directors will be permitted to 
engage in any discussions or negotiations with, or provide any information to, any Person in response to an unsolicited 
bona fide written offer regarding an Apple Competing Transaction by any such Person (which has not been 
withdrawn), if and only to the extent that, (i) the Apple Shareholder Approval has not been given, (ii) Apple has 
received an unsolicited bona fide written offer regarding an Apple Competing Transaction from a third party (which 
has not been withdrawn) and its board of directors has determined in good faith that there is a reasonable likelihood that 
such Apple Competing Transaction would constitute a Apple Superior Proposal, (iii) its board of directors, after 
consultation with its outside counsel, determines in good faith that such action is required by its fiduciary duties, (iv) 
prior to providing any information or data to any Person in connection with an Apple Competing Transaction by any 
such Person, it receives from such Person an executed confidentiality agreement containing terms Apple determines to 
be substantially the same as the Confidentiality Agreement (but permitting the disclosures to Parent described in this 
Section 6.12(d) to be made to Parent), and (iv) prior to providing any information or data to any Person or entering into 
discussions or negotiations with any Person, it complies with Section 6.12(c). Apple will use its commercially 
reasonable efforts to keep Parent informed promptly of the status and terms of any such proposal or offer and the status 
and terms of any such discussions or negotiations and will promptly provide Parent with any such written proposal or 
offer. Apple will promptly inform its directors, officers, key employees, agents and representatives of the obligations 
undertaken by Apple in this Section 6.12. Nothing in this Section 6.12(d), (x) permits Apple to terminate this 
Agreement (except as specifically provided in Article VIII) or (y) affects any other obligation of Apple or Parent under 
this Agreement.  

 (Continued . . .) 
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(. . . continued) 
 

     (e) For purposes of this Agreement, “Apple Superior Proposal” means a bona fide written offer regarding an Apple 
Competing Transaction made by a Person other than a party hereto or its controlled Affiliates which is on terms which 
the board of directors of Apple concludes, after consultation with its financial advisors and following receipt of the 
advice of its outside counsel, would, if consummated, result in a transaction that is more favorable to the Apple 
Shareholders than the Transactions.  

     (f) No provision of this Agreement will be deemed to prohibit (i) Apple from publicly disclosing any information 
which its board of directors determines, after consultation with outside counsel, is required to be disclosed by Law, 
whether pursuant to the federal securities laws, state law fiduciary requirements or otherwise, or (ii) the Apple board of 
directors from changing its recommendation in respect of the Merger if it determines, after consultation with outside 
counsel, that such action is required by its fiduciary duties; provided, however, that nothing in the preceding clause (ii) 
will relieve Apple of its obligations with respect to the Apple Shareholders Meeting under Sections 6.10 or 8.3. 

* * * 

8.1  Termination.  Except as otherwise provided in this Section 8.1, this Agreement may be terminated at any time prior 
to the Effective Time, whether before or after the Apple Shareholder Approval: 

     (a) by mutual written consent of Parent and Apple;  

     (b) by Apple (provided that Apple is not then in material breach of any covenant or in breach of any representation 
or warranty or other agreement contained herein), if (i) there has been a breach by Parent or Hampton of any of their 
respective representations, warranties, covenants or agreements contained in this Agreement or any such representation 
and warranty has become untrue, in either case such that Section 7.2(a), Section 7.2(b) or Section 7.2(d) would be 
incapable of being satisfied, and such breach or condition either by its terms cannot be cured or if reasonably capable of 
being cured has not been cured within 30 calendar days following receipt by Parent of notice of such breach or (ii) the 
condition contained in Section 7.1(g) will be incapable of being satisfied;  

     (c) by Parent (provided that neither Parent nor Hampton is then in material breach of any covenant, or in breach of 
any, representation or warranty or other agreement contained herein), if (i) there has been a breach by Apple of any of 
its representations, warranties, covenants or agreements contained in this Agreement, or any such representation and 
warranty has become untrue, in either case such that Section 7.3(a), Section 7.3(b) or Section 7.3(d) would be incapable 
of being satisfied, and such breach or condition either by its terms cannot be cured or if reasonably capable of being 
cured has not been cured within 30 calendar days following receipt by Apple of notice of such breach or (ii) the 
condition contained in Section 7.1 (g) will be incapable of being satisfied;  

     (d) by either Parent or Apple if any Order preventing or prohibiting consummation of the Transactions has become 
final and nonappealable; 

     (e) by either Parent or Apple if the Merger shall not have occurred prior to March 31, 2007, unless the failure of the 
Merger to have occurred by such date is due to the failure of the party seeking to terminate this Agreement to perform 
or observe in all material respects the covenants and agreements of such party set forth herein;  

     (f) by either Parent or Apple if the Apple Shareholder Approval is not obtained at the Apple Shareholders Meeting ;  

     (g) by Parent if the board of directors of Apple shall have modified or withdrawn the Apple Board Recommendation 
or failed to confirm the Apple Board Recommendation within four Business Days after Parent’s request to do so (it 
being understood, however, that for all purposes of this Agreement, and without limitation, the fact that Apple, in 
compliance with this Agreement, has supplied any Person with information regarding Apple or has entered into 
discussions or negotiations with such Person as permitted by this Agreement, or the disclosure of such facts, shall not 
be deemed a withdrawal or modification of the Apple Board Recommendation); or 

     (h) by Apple, if the board of directors of Apple authorizes Apple, subject to complying with the terms of this 
Agreement, to enter into a written agreement with respect to an Apple Superior Proposal; provided, however, that (i) 
Apple shall have complied with the provisions of Section 6.12, (ii) Apple shall have given Parent and Hampton at least 
four Business Days prior written notice of its intention to terminate this Agreement, attaching a description of all 
material terms and conditions of such Apple Superior Proposal, (iii) during such four Business Day period, Apple 
engages in good faith negotiations with Parent and Hampton with respect to such changes as Parent and Hampton may 
propose to the terms of the Merger and this Agreement, (iv) Parent and Hampton do not make prior to such termination 
of this Agreement, a definitive, binding offer which the Board of Directors of Apple determines in good faith, after 
consultation with its legal and financial advisors, is at least as favorable to Apple Shareholders as such Apple Superior 
Proposal and (v) prior to such termination pursuant to this Section 8.1(h), Apple pays to Parent in immediately 
available funds, the fee required to be paid pursuant to Section 8.3. Apple agrees to notify Parent and Hampton 

 (Continued . . .) 
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managed by Herbert Management Corporation (collectively “Harbinger”), which  made a 
topping bid after the merger agreement with NACCO was executed, for common law fraud and 
tortious interference with contract. 

NACCO’s complaint alleged that while NACCO and Applica were negotiating a merger 
agreement, Applica insiders provided confidential information to principals at the Harbinger 
hedge funds, which were then considering their own bid for Applica.  During this period, 
Harbinger amassed a substantial stake in Applica (which ultimately reached 40%), but reported 
on its Schedule 13D filings that its purchases were for “investment,” thereby disclaiming any 
intent to control the company.  After NACCO signed the merger agreement, communications 
between Harbinger and Applica management about a topping bid continued.  Eventually, 
Harbinger amended its Schedule 13D disclosures and made a topping bid for Applica, which 
then terminated the NACCO merger agreement.  After a bidding contest with NACCO, 
Harbinger succeeded in acquiring the company. 

In refusing to dismiss damages claims by NACCO arising out of its failed attempt to 
acquire Applica, Vice Chancellor Laster largely denied defendants’ motion to dismiss.  As to the 
contract claims, the court reaffirmed the utility of “no-shop” and other deal protection 
provisions, holding that “[i]t is critical to [Delaware] law that those bargained-for rights be 
enforced,” including by a post-closing damages remedy in an appropriate case.  Good faith 
compliance with such provisions may require a party to “regularly pick up the phone” to 
communicate with a merger partner about a potential overbid, particularly because “in the 
context of a topping bid, days matter.”  Noting that the no-shop clause was not limited to merely 

                                                 
(. . . continued) 
 

promptly if its intention to enter into a written agreement referred to in its notification given pursuant to this Section 
8.1(h) shall change at any time after giving such notification.  

8.2  Effect of Termination.  In the event of termination of this Agreement by either Parent or Apple pursuant to Section 
8.1, this Agreement will forthwith become void and there will be no liability under this Agreement on the part of 
Parent, Hampton or Apple, except (i) to the extent that such termination results from the willful and material breach by 
a party of any of its representations, warranties or covenants in this Agreement and (ii) as provided in Section 8.3; 
provided, however, that the provisions of Sections 6.5, 6.16, 8.3, 9.5 and this Section 8.2 will each remain in full force 
and effect and will survive any termination of this Agreement.  

8.3  Fees and Expenses.  

     (a) Notwithstanding Section 6.16, if this Agreement is terminated by (i) Parent pursuant to Section 8.1(e) or Section 
8.1(f) and prior to the time of such termination an Apple Competing Transaction has been communicated to the Apple 
board of directors and not withdrawn, and within nine months Apple enters into an agreement to complete or completes 
Apple Competing Transaction, (ii) Parent pursuant to Section 8.1(g), or (iii) Apple pursuant to 8.1(h), then Apple will 
pay to Parent a termination fee equal to $4.0 million plus up to $2.0 million of reasonable documented, third party, out-
of-pocket Expenses (the “Termination Fee”).  

     (b) Each of the parties acknowledges that the agreements contained in this Section 8.3 are an integral part of the 
Transactions and that, without these agreements, the other party would not enter into this Agreement or the Ancillary 
Agreements. In the event that Apple fails to pay the amounts due pursuant to Section 8.1(h) and this Section 8.3 when 
due, and, in order to obtain such payment, the non-breaching party commences a suit that results in a judgment against 
the breaching party for the amounts set forth in this Section 8.3, the breaching party will pay to the non-breaching party 
interest on the amounts set forth in this Section 8.3, commencing on the date that such amounts become due, at a rate 
equal to the rate of interest publicly announced by Citibank, N.A., from time to time, in The City of New York, as such 
bank’s base rate plus 2.00%. 
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soliciting a competing bid, and that the “prompt notice” clause required Applica to use 
“commercially reasonable efforts” to inform NACCO of any alternative bids and negotiations, 
the Vice Chancellor had “no difficulty inferring” that Applica’s alleged “radio silen[ce]” about 
the Harbinger initiative may have failed to meet the contractual standard. 

The Vice Chancellor also upheld NACCO’s common law fraud claims against Harbinger 
based on the alleged inaccuracy of Harbinger’s Schedule 13D disclosures about its plans 
regarding Applica.  The Vice Chancellor dismissed Harbinger’s contention that all claims related 
to Schedule 13D filings belong in federal court, holding instead that a “Delaware entity engaged 
in fraud”—even if in an SEC filing required by the 1934 Act—“should expect that it can be held 
to account in the Delaware courts.”  The Vice Chancellor noted that while the federal courts have 
exclusive jurisdiction over violations of the 1934 Act, the Delaware Supreme Court has held that 
statutory remedies under the 1934 Act are “intended to coexist with claims based on state law 
and not preempt them.”  The Vice Chancellor emphasized that NACCO was not seeking state 
law enforcement of federal disclosure requirements, but rather had alleged that Harbinger’s 
statements in its Schedule 13D and 13G filings were fraudulent under state law without regard to 
whether those statements complied with federal law.  The court then ruled that NACCO had 
adequately pleaded that Harbinger’s disclosure of a mere “investment” intent was false or 
misleading, squarely rejecting the argument that “one need not disclose any intent other than an 
investment intent until one actually makes a bid.”  In this respect, the NACCO decision 
highlights the importance of accurate Schedule 13D disclosures by greater-than-5% beneficial 
owners that are seeking or may seek to acquire a public company and raises the possibility of 
monetary liability to a competing bidder if faulty Schedule 13D disclosures are seen as providing 
an unfair advantage in the competition to acquire the company. 

In declining to dismiss NACCO’s claim that Harbinger tortiously interfered with 
NACCO’s merger agreement with Applica, the court commented that “The tort of interference 
with contractual relations is intended to protect a promisee’s economic interest in the 
performance of a contract by making actionable ‘improper’ intentional interference with the 
promisor’s performance,” and that a claim for tortious interference with contract requires proof 
of “(1) a contract, (2) about which defendant knew and (3) an intentional act that is a significant 
factor in causing the breach of such contract (4) without justification (5) which causes injury.”  
In this case, there was no meaningful dispute about the existence of the merger agreement or 
Harbinger’s knowledge of it. 

The complaint adequately alleged that Harbinger knew about the no-shop and prompt 
notice clauses in the merger agreement, but nevertheless engaged in contacts and 
communications that violated those clauses.  The detailed allegations of fraudulent statements 
made in Harbinger’s SEC filings provided a sufficient basis for a claim of tortious interference.  
The court commented that Harbinger “made false statements to hide its intent and get the drop on 
NACCO.”  The court took into account Harbinger’s success in acquiring a nearly 40% stock 
position, facilitated at least in part through its false disclosures, and wrote that “Vice Chancellor 
Strine held a defendant liable for tortious interference where the defendant obtained an unfair 
advantage by using confidential information it had obtained from other defendants in violation of 
contractual agreements with the plaintiff.” 
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While NACCO was a fact-specific decision on motion to dismiss, the case shows the risks 
inherent in attempting to top an existing merger agreement with typical deal protection 
provisions.  NACCO emphasizes that parties to merger agreements must respect no-shop and 
notification provisions in good faith or risk after-the-fact litigation, with uncertain damages 
exposure, from the acquiring party under an existing merger agreement. 

In a subsequent case addressing liability of a seller for breach of an asset purchase 
agreement, the Delaware Court of Chancery, in WaveDivision Holdings, LLC v. Millennium 

Digital Media Systems, L.L.C.,20 in a post-trial opinion, found that a company that had agreed to 
sell certain assets breached the non-solicitation and best efforts clauses of the asset purchase 
agreement.  From the moment the asset purchase agreement was signed, the seller had focused 
on pursuing an alternative transaction that was inconsistent with the consummation of the asset 
sale.  The court awarded the spurned buyer $15 million in expectancy damages which 
represented the profits the buyer had expected to make on the purchase. 

In WaveDivision, the seller, Millennium Digital Media Systems, L.L.C. (‘Millennium’) 
had two main classes of debt:  (i) the IRN Holders and (ii) the Senior Lenders.  Millennium was 
managed by a management committee, whose members included representatives of several IRN 
Holders.  In 2005, the Senior Lenders pressed Millennium to sell assets in order to meet its 
repayment obligations.  The IRN Holders approved Millennium’s plan to pursue an asset sale.  
To proceed with any asset sale, Millennium was required to obtain the consent of the Senior 
Lenders and the IRN Holders.  In January 2006, Millennium agreed to sell two of its three cable 
systems (the ‘Systems’) to WaveDivision (‘Wave’) for $157 million in an asset purchase 
agreement (the ‘APA’) and the Millennium management committee unanimously consented to 
that sale. 

The APA contained two clauses that were the focus of the litigation.  In the ‘no shop’ 
clause, Millennium covenanted not to ‘initiate, solicit or encourage, directly or indirectly, any 
inquiries’ relating to the Systems and not to provide information to another person related to the 
Systems, which could ‘reasonably be expected to lead to, any effort’ by another person to 
acquire the Systems.  In the ‘best efforts’ clause, Millennium agreed to use commercially 
reasonable efforts ‘to obtain all Seller Required Approvals in form and substance reasonably 
satisfactory to’ Wave. 

During the negotiation of the APA and following the signing of it, Millennium pursued 
parallel—but mutually exclusive—paths of the Wave asset sale and an alternative refinancing 
arrangement.  Millennium pursued this refinancing alternative in communication with certain 
IRN Holders who favored a refinancing over an asset sale.  One of the IRN Holders, Highland, 
eventually agreed to provide Millennium $30 million via a refinancing.  After Millennium 
obtained this refinancing, it terminated the APA.  Millennium told Wave nothing of its pursuit of 
an alternative transaction.  Millennium devoted nearly all of its energies from the time the parties 
signed the APA to the time Millennium terminated it to securing refinancing from the IRN 

                                                 
20 C.A. No. 2993-VCS (Del. Ch. Sept. 17, 2010). 
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Holders, rather than upon obtaining their consent to the asset sale as it was obligated to do under 
the APA. 

The court found that Millennium breached the ‘no shop’ and ‘best efforts’ clauses of the 
APA, by consciously facilitating an alternative transaction that was inconsistent with the APA 
with the same lenders whose consent Millennium was supposed to be working to obtain.  The 
fact that Millennium’s management was pessimistic that their alternative transaction would be 
consummated did not excuse Millennium’s repeated choices to violate the APA. 

The court also noted that Millennium’s lenders’ failure to consent to the asset sale did not 
excuse its non-performance because Millennium’s conduct was the proximate cause of the 
lenders’ failure to consent.  Moreover, Millennium’s failure to notify Wave that it was aware that 
Highland was buying senior debt from the Senior Lenders to secure the ability to block the asset 
sale by virtue of the senior debt’s consent rights underscored Millennium’s failure to make 
reasonable efforts to obtain the required consents. 

The court held that Millennium breached the APA by generating new cash-flow 
projections for the IRN Holders in connection with the asset sale.  The IRN Holders had rights to 
examine certain company documents, but those rights did not include having Millennium 
generate new analyses based on confidential information.  This was particularly so because the 
IRN Holders were aware of the “no shop” clause through their representation on the management 
committee. 

The court also found that Millennium’s retention of an investment banker to help analyze 
the asset sale and the refinancing was a breach of the APA.  The court rejected Millennium’s 
argument that the progression of the investment banker’s work from evaluating the asset sale to 
helping develop an alternative transaction was not foreseeable and, therefore, not a breach of the 
APA.  The court explained that the proper course of action would have been for Millennium to 
“play[] it straight . . . from the get-go,” i.e., honor its contractual obligations, not hire a banker 
for the IRN Holders, not help develop alternative transactions and not develop projections related 
to a refinancing alternative. 

Notably, in addressing the ability of a corporation to enter into a binding contract without 
a fiduciary out, the court wrote:  “As important, despite the existence of some admittedly odd 
authority on the subject, it remains the case that Delaware entities are free to enter into binding 
contracts without a fiduciary out so long as there was no breach of fiduciary duty involved when 
entering into the contract in the first place.” 

Ultimately, Wave was entitled to recover “the value it expected to realize from the [APA] 
minus any cost avoided by not having to perform . . . and minus any mitigation.”  Wave was 
entitled to damages that equaled the profits it reasonably expected to make through improving 
and reselling the Systems, or running the Systems profitably.  Wave’s damages were not limited 
to the immediate resale value of the Systems, because, if that were the measure of damages, then, 
in a market-based transaction, there would by definition be no injury to a jilted buyer.  This case 
further illustrates the need for sellers to act in accordance with the terms of the transaction 
agreements they negotiate.  Otherwise, they face possibly significant liability for breach. 
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Most recently, in Ventas, Inc. v. HCP, Inc., the United States Court of Appeals for the 
Sixth Circuit upheld a jury award of $100 million after finding a rival bidder that had breached 
its standstill agreement with the target liable for tortious interference to a winning bidder in an 
auction.  Ventas involved the auction of Sunrise Senior Living Real Estate Trust, a Canadian real 
estate investment trust (“Sunrise”).  Ventas, Inc., the plaintiff, was the winning bidder in the 
auction.  The defendant, HCP, Inc., was the interloper.  To participate in the auction, Ventas and 
HCP each signed a confidentiality agreement which included a standstill provision that would, 
among other things, prohibit the participant from making or announcing any bid outside the 
auction process for a period of 18 months following the conclusion of the auction. 

Neither Ventas nor HCP were party to the other’s standstill agreement.  HCP’s standstill 
agreement permitted HCP to make only one final bid while Ventas’s standstill agreement 
permitted Ventas to make a second final bid if Sunrise accepted a competing offer after Ventas 
made its initial final bid.  Ventas and HCP each made it to the second round of bidding, after 
making bids of $13.25 and $16.25 per unit, respectively, in the first round, and were the only two 
parties left.  The requirement of a binding bid in the second round had the effect of forcing a 
bidding party to reach out to a third party (“SSL”) that managed Sunrise’s properties under long-
term management contracts.  Ventas reached an agreement with SSL, but HCP did not.  After 
HCP was unable to reach an agreement with SSL, it withdrew from the auction process. 

Ventas subsequently reached an agreement with Sunrise to acquire Sunrise for $15.00 per 
unit, subject to approval by Sunrise’s unitholders.  The purchase agreement required Sunrise to 
use best efforts to secure the unitholders’ approval, contained a customary no shop and required 
Sunrise to enforce any existing standstill agreements.  In the weeks following the public 
announcement of the purchase agreement with Ventas, the CEO of Sunrise suggested to the CEO 
of HCP that HCP make a bid for Sunrise.  HCP entered into negotiations with SSL and 
ultimately advised Sunrise’s investment banker that HCP would make an offer of $18.00 per unit 
and sent Sunrise a letter explaining the details of its offer and an unsigned and unconditional 
purchase agreement.  HCP did not disclose that its offer was conditional on reaching an 
agreement with SSL.  Sunrise requested that HCP refrain from publicly announcing its offer, but 
HCP nonetheless issued a press release including the $18.00 offer price and noting that the offer 
was not subject to any due diligence or financing contingencies.  The press release also included 
a copy of the offer letter from the HCP CEO to Sunrise which stated that HCP was confident that 
it could enter into arrangements with SSL comparable to those entered into by Ventas.  After 
HCP issued the press release, Sunrise became concerned about whether HCP’s bid contained an 
undisclosed condition because HCP had not signed the proposed purchase agreement.  That 
evening, HCP finally disclosed to Sunrise that its bid was conditioned upon reaching an 
agreement with SSL.  Sunrise ultimately issued a press release stating that it would not consider 
HCP’s offer until HCP had confirmed that its offer was not conditioned on HCP reaching an 
agreement with SSL. 

Sunrise and Ventas each filed actions in the Ontario Superior Court of Justice in Canada 
seeking declarations regarding the continued validity of the standstill agreement between HCP 
and Sunrise.  The Canada Court ruled, inter alia, that Sunrise must enforce its standstill 
agreement with HCP.  As a result, HCP withdrew its offer. 
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When the vote was taken on Ventas’s $15.00 offer, a sufficient number of proxies had 
been entered against the purchase agreement to prevent its approval.  To salvage the deal, Ventas 
increased its bid from $15.00 to $16.50, and the Sunrise unitholders ultimately approved the 
deal. 

Ventas then filed an action in the United States District Court for the Western District of 
Kentucky asserting Kentucky state law claims of tortious interference with contract and tortious 
interference with a prospective advantage.  Ventas alleged that HCP improperly interfered with 
its valid expectancy that the Sunrise unitholders would approve its $15.00 per unit offer to 
purchase Sunrise causing Ventas to raise its offer to $16.50 per unit.  The district court granted 
summary judgment on Ventas’s claim of tortious interference with contract, but permitted 
Ventas’s claim of tortious interference with a prospective advantage to proceed to trial.  After a 
jury trial, the district court granted judgment as a matter of law for HCP on the issue of punitive 
damages, concluding that Ventas had not presented sufficient evidence to present the issue to the 
jury.  However, the jury ultimately awarded $100 million on Ventas’s claim of tortious 
interference with prospective advantage. 

On appeal, HCP attacked the jury instructions on several grounds, including whether the 
instructions properly set forth the elements of a tortious interference with prospective advantage 
claim and whether the jury could consider HCP’s breach of its contract with Sunrise as improper 
conduct.  With respect to the elements of the underlying tortious interference claim, the appellate 
court noted that Kentucky law generally follows the Restatement (Second) of Torts.  Under 
Section 766B of the Restatement, intentional interference arises when one “intentionally and 
improperly interferes with another’s prospective contractual relation.”  Under Section 767 of the 
Restatement, to determine whether that interference is improper, consideration is given to the 
“actor’s motive,” among other things.  The court noted that the Kentucky Supreme Court had 
summarized the test for improper interference as requiring a showing of “malice or some 
significantly wrongful conduct.” 

The court also noted that under the Restatement, claims between competitors hold 
plaintiffs to a “more exacting standard.”  Section 768 of the Restatement provides that 
competition alone does not constitute improper interference, and that improper interference 
between competitors will not be found where, among other things, “the actor does not employ 
wrongful means.”  The appellate court thus approved the district court’s instruction to the jury 
that in order to find “improper interference” it must find that HCP employed “significantly 
wrongful means,” which includes “conduct such as fraudulent misrepresentation, deceit and 
coercion,” and that the jury could consider ‘the parties’ conduct, motive and the circumstances of 
the transaction.” 

The court found that the evidence was sufficient to support a finding that HCP’s 
“improper interference” caused injury to Ventas, despite HCP’s arguments that Ventas had not 
proven that but for HCP’s improper interference, Ventas would have acquired Sunrise at $15.00 
per unit.  HCP argued that Ventas had not separated the impact of any misrepresentations by 
HCP from the impact of HCP’s truthful statements.  The appellate court rejected the argument 
that any truthful statement that accompanied a false statement defeated the element of causation.  
Rather, the court found that the jury could have concluded that none of HCP’s press releases—
even its expressed willingness to acquire Sunrise at $18.00 per unit—were truthful, thereby 
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providing the basis for causation.  The appellate court also rejected HCP’s argument that Ventas 
did not establish causation because HCP corrected any misrepresentations in the market prior to 
the unitholder vote on Ventas’s offer, finding that based on the totality of the evidence presented 
at trial, including the market price of Sunrise’s stock during the relevant period, the jury arrived 
at a reasonable conclusion regarding causation. 

The court also affirmed the district court’s decision to allow the jury to give some, though 
not decisive, weight to HCP’s breach of the standstill agreement.  The district court instructed 
the jury that the breach “alone is not sufficient to establish tortious interference” but “may be 
considered along with the other evidence in determining whether HCP engaged in improper 
interference.”  The court rejected HCP’s challenge to the jury instructions, noting that the breach 
“illuminates the anti-competitive activities in which HCP engaged” and “is central to an 
understanding of Ventas’ allegations of fraud and deception.” 

On Ventas’s cross-appeal on the district court’s ruling precluding Ventas from recovering 
for punitive damages, the court reversed the district court’s holding that Ventas could not seek 
punitive damages from HCP.  Under Kentucky law, punitive damages can be available where a 
defendant acts toward the plaintiff with “oppression, fraud, or malice.”  Here, Ventas was 
claiming fraud, which Kentucky law defined as “an intentional misrepresentation, deceit or 
concealment of a material fact known to the defendant and made with the intention of causing 
harm to the plaintiff.”  The court concluded that based on the evidence presented, including false 
statements by the HCP CEO, “a reasonable jury could conclude that HCP engaged in its 
fraudulent conduct with the intention of inflicting harm on Ventas.”  In addition to the 
misrepresentations by HCP, the court noted that HCP’s conduct suggested that “its purported 
offer was not genuine,” given, among other things, that the initial proffered agreement was 
unsigned, that the CEO then stated that he had sent a signed copy to Sunrise when he in fact had 
not, and that HCP seemed to be moving “on to other things” with its potential acquisition of 
another company. 

Notably, although Ventas involved a significant damages verdict against a rival bidder, 
Ventas, as the winning bidder, also initially sued the target, seeking $250 million in damages 
arising from the target’s efforts to facilitate the rival bidder’s bid.  The Ventas decision notes that 
that matter was resolved with the ultimate purchase by Ventas of the target.  Had Ventas not 
ultimately been the winning bidder, the target could have been subject to significant liability for 
its actions in facilitating the other bid. 

D. Exclusivity Provisions in Letters of Intent Can Be Enforceable 

In Global Asset Capital, LLC vs. Rubicon US REIT, Inc.
21 in the context of explaining 

why he granted a temporary restraining order enjoining the target and its affiliates from 
disclosing any of the contents of a letter of intent or soliciting or entertaining any third-party 
offers for the duration of the letter of intent, Vice Chancellor Laster wrote:  

                                                 
21  C.A. No. 5071-VCL (Del. Ch. Nov. 16, 2009) (TRANSCRIPT). 
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[I]f parties want to enter into nonbinding letters of intent, that’s fine. They can 
readily do that by expressly saying that the letter of intent is nonbinding, that by 
providing that, it will be subject in all respects to future documentation, issues 
that, at least at this stage, I don’t believe are here. I think this letter of intent is 
binding . . . [A] no-shop provision, exclusivity provision, in a letter of intent is 
something that is important. . . . [A]n exclusivity provision or a no-shop provision 
is a unique right that needs to be protected and is not something that is readily 
remedied after the fact by money damages. . . . [C]ontracts, in my view, do not 
have inherent fiduciary outs. People bargain for fiduciary outs because, as our 
Supreme Court taught in Van Gorkom, if you do not get a fiduciary out, you put 
yourself in a position where you are potentially exposed to contract damages and 
contract remedies at the same time you may potentially be exposed to other 
claims. Therefore, it is prudent to put in a fiduciary out, because otherwise, you 
put yourself in an untenable position. That doesn’t mean that contracts are options 
where boards are concerned. Quite the contrary. And the fact that equity will 
enjoin certain contractual provisions that have been entered into in breach of 
fiduciary duty does not give someone carte blanche to walk as a fiduciary. . . . I 
don’t regard fiduciary outs as inherent in every agreement.22 

E. Unsigned Bid Procedures Can Govern Rights of Parties 

Documents disseminated by an investment banker as part of an auction process can affect 
the contractual rights of the parties even though none of the parties signed them.  WTG Gas 

Processing, L.P. v. ConocoPhillips Company
23 arose from ConocoPhillips sale of a natural-gas 

processing facility to Targa Resources instead of WTG Gas Processing, L.P.  WTG sued 
ConocoPhillips for breach of contract, fraud and negligent misrepresentation and Targa for 
tortious interference with contract or prospective business relationship.  The trial court granted 
separate motions for summary judgment filed by ConocoPhillips and Targa and signed a final 
judgment that WTG take nothing on all its claims. 

ConocoPhillips decided to sell several of its natural gas processing plants and pipelines 
and engaged Morgan Stanley to conduct the sale.  Morgan Stanley issued a “teaser,” inviting 
interested parties to potentially bid on individual assets or certain assets combined.  After WTG 
signed a confidentiality agreement, Morgan Stanley gave WTG a confidential information 
memorandum, which described the assets in more detail and outlined the progressive steps of the 
transaction process: interested parties submit a non-binding indication of interest (“IOI”) 
containing requisite items; Morgan Stanley and ConocoPhillips would evaluate the IOIs and 
invite a limited number of bidders to attend a management presentation, participate in due 
diligence, receive further information, including a draft purchase and sale agreement (“PSA”), 
and attend a site visit from which to submit bids; and upon evaluation of the final bids, Morgan 

                                                 
22  But see Paramount Commc’ns Inc. v. QVC Network Inc., 637 A.2d 34, 51 (Del. 1994) (noting that a board cannot 
“contract away” its fiduciary duties); ACE Ltd. v. Capital Re Corp., 747 A. 2d 95, 107-08 (Del. Ch. 1999). 
23  309 S.W.3d 635 (Tex. App.—Houston [14th Dist.] March 2, 2010). 
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Stanley would narrow the number of bidders and enter into final PSA negotiations.  The 
confidential information memorandum also provided in pertinent part: 

Morgan Stanley and ConocoPhillips reserve the right to . . . negotiate with one or 
more parties at any time and . . . enter into preliminary or definitive agreements at 
anytime and without notice or consultation with any other parties. Morgan Stanley 
and ConocoPhillips also reserve the right, in their sole discretion, to reject any 
and all final bids without assigning reasons and to terminate discussions and/or 
negotiations at any time for any reason or for no reason at all. 

After submitting an IOI for one of the pipelines, WTG was invited to, and did, participate 
in the next stage of the process.  Then Morgan Stanley invited WTG to submit a binding 
proposal and outlined the requirements for such a bid (“the bid procedures”).  The proposal was 
required to include ConocoPhillips’s draft PSA marked by WTG to show its proposed changes.  
Among other provisions, the bid procedures contained the following language: 

• A Proposal will only be deemed to be accepted upon the execution and delivery 
by ConocoPhillips of a [PSA]. 

• [ConocoPhillips] expressly reserves the right, in its sole discretion and at any time 
and for any reason, to exclude any party from the process or to enter into 
negotiations or a [PSA] with any prospective purchaser or any other party . . . and 
to reject any and all Proposals for any reason whatsoever . . . .  [ConocoPhillips] 
also expressly reserves the right to negotiate at any time with any prospective 
purchaser individually or simultaneously with other prospective purchasers . . . .  
None of ConocoPhillips, its affiliates, representatives, related parties or Morgan 
Stanley will have any liability to any prospective purchaser as a result of the 
rejection of any Proposal or the acceptance of another Proposal at any time. 

• Until the [PSA] for this transaction is executed by ConocoPhillips and a 
purchaser, [ConocoPhillips], its affiliates and related parties shall not have any 
obligations to any party with respect to the contemplated transaction, and 
following such execution and delivery, the only obligations of ConocoPhillips, its 
affiliates and related parties will be to the other party to the [PSA], and only as set 
forth therein. 

WTG submitted a “final binding bid.”  Subsequently WTG increased its bid after being 
informed that its offer was lower than others under consideration, but that ConocoPhillips was 
more comfortable with WTG because of fewer changes needed to its PSA and the parties’ past 
relationship.  WTG was then informed by Morgan Stanley that it likely would be the winning 
bidder if it increased its bid to a specified amount to make it comparable to another offer 
ConocoPhillips was considering, and WTG increased its bid accordingly. 

Morgan Stanley thereafter telephoned WTG stating that ConocoPhillips had decided to 
“go forward with” WTG; ConocoPhillips and WTG had a “deal”; ConocoPhillips had some 
“immaterial” changes—“wording” issues—to WTG’s draft PSA; the parties would “proceed to 
get it signed;” and ConocoPhillips would forward a revised version of the PSA.  At that point, 
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WTG’s draft PSA was not in executable form as it did not fully describe the assets to be 
purchased or include all exhibits.  WTG and ConocoPhillips did not thereafter engage in any 
negotiations relative to a PSA, ConocoPhillips made no counter proposal, and the parties never 
executed a PSA. 

Meanwhile, Targa had submitted bids for multiple assets and expressed a strong 
preference to make a group purchase.  At that point, although Targa’s single bid was higher than 
the total separate offers, ConocoPhillips viewed the separate sales as more optimal than a 
package sale to Targa.  Thereafter, Targa submitted another bid and made some concessions on 
terms in light of ongoing discussions with Morgan Stanley.  Morgan Stanley forwarded this 
proposal to ConocoPhillips, noting it was a total premium of $22 million over the existing offers.  
ConocoPhillips indicated to Morgan Stanley that this offer had potential if the parties could 
negotiate other details. 

Morgan Stanley informed WTG that ConocoPhillips was considering another offer.  In 
response to e-mail from WTG regarding its plans to conduct the due diligence, ConocoPhillips 
confirmed to WTG that ConocoPhillips was considering another offer and a decision about the 
new bid would not likely be made for perhaps another month. 

For the ensuing two months, ConocoPhillips negotiated with Targa.  During this period, 
WTG, ConocoPhillips and Morgan Stanley continued to communicate regarding the status of the 
sale, and WTG periodically apprised them regarding the status of WTG’s due diligence efforts, 
while they kept WTG informed that ConocoPhillips was still evaluating the other offer. 

Morgan Stanley then notified WTG that due diligence should be conducted at WTG’s 
own risk and reminded WTG the bid materials advised that ConocoPhillips could negotiate with 
any party until a PSA was signed.  After WTG informed ConocoPhillips and Morgan Stanley 
that once certain aspects of due diligence were complete, WTG would be prepared to “finalize 
and sign” a PSA, Morgan Stanley advised WTG that negotiations with the other party were down 
to the “critical stage,” but ConocoPhillips wanted to keep communications open with WTG as a 
“good alternative.” 

After ConocoPhillips and Targa executed a PSA, WTG sued ConocoPhillips for breach 
of contract, fraud and negligent misrepresentation and Targa for tortious interference with 
contract or prospective business relationship.  ConocoPhillips and Targa each filed a traditional 
motion for summary judgment, which the trial court granted. 

Although a PSA was never executed, WTG contended ConocoPhillips accepted WTG’s 
offer during the phone conversation by saying that ConocoPhillips had decided to “go forward 
with” WTG, they had a “deal,” ConocoPhillips had “immaterial” changes to WTG’s PSA, and 
“the parties would ‘proceed’ to get it signed.” 

Based on the following provisions in the bid procedures, ConocoPhillips argued that 
these oral representations, if any, did not constitute acceptance of WTG’s offer: 

 A Proposal will only be deemed to be accepted upon the execution and 
delivery by ConocoPhillips of a [PSA]. 
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 Until the [PSA(s)] for this transaction is executed by ConocoPhillips and a 
purchaser, [ConocoPhillips] . . . shall not have any obligations to any party with 
respect to the contemplated transaction, and following such execution and 
delivery, the only obligations of ConocoPhillips . . . will be to the other party to 
the [PSA(s)], and only as set forth therein. 

In support of its contention that the above-cited bid procedures negated any purported 
acceptance of WTG’s offer, ConocoPhillips cited several cases to the effect that words in a letter 
of intent to the effect that “does not address all of the terms and conditions which the parties 
must agree upon to become binding and consummated . . . that this letter is an expression of the 
parties’ mutual intent and is not binding upon them except for the provisions of [several 
numbered paragraphs]” are sufficient to defeat a suitors’ breach of contract claim.  WTG in turn 
cited several cases to support its position that the fact the parties contemplated later execution of 
a written agreement did not necessarily preclude their informal agreement from constituting a 
binding contract. 

In granting defendants’ motion for summary judgment, the court found that the 
ConocoPhillips bid procedures were much more definitive than the “subject to legal 
documentation” language in cases cited by WTG and that the bid procedures unequivocally 
provided that ConocoPhillips did not intend to accept an offer, or bear any contractual 
obligations to another party, absent execution of a PSA.  Thus, execution of a PSA was clearly a 
condition precedent to contract formation and not merely a memorialization of an existing 
contract.  The court acknowledged that the provisions reflecting intent not to be bound in the 
letter of intent cases cited by defendants were contained in a written agreement signed by both 
parties, and concluded that WTG accepted them by making its bid “[i]n accordance with the 
[CIM]  . . . and the [bid procedures].” 

Additionally, WTG argued “Texas jurisprudence allows parties to orally modify a 
contract even if the contract itself contains language prohibiting oral modification, if parties 
agree to disregard this language,” and that a party may waive a condition it originally imposed as 
prerequisite to contract formation.  The court concluded the oral representations were insufficient 
as a matter of law to constitute waiver of the bid procedures at issue because allowing a jury to 
decide the oral representations alone constituted waiver would vitiate the purpose of the overall 
bid process and the procedures, which provided that one of ConocoPhillips’s “key objectives” 
was “to obtain the highest possible value” and it would evaluate proposals “with the goal of 
negotiating and executing a [PSA(s)] with the party that submits the Proposal which best meets 
[ConocoPhillips’s] objectives.” 

Both the offering memorandum and the bid procedures demonstrated they were intended 
to ensure that ConocoPhillips achieved its objectives by prescribing an aggressive, competitive 
bidding process. ConocoPhillips reserved the right to pursue the most favorable bid until 
execution of a PSA by specifying it could entertain a bid at any time, negotiate with any 
prospective purchaser at any time, and negotiate with multiple parties at the same time. 

The court noted that arriving at the final terms of a complex, commercial transaction 
involves extensive time, effort, research, and finances, and that parties to a complex transaction 
may need to reach a preliminary agreement in order to proceed toward execution of a final 
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agreement.  Consequently, parties may structure their negotiations so that they preliminarily 
agree on certain terms, yet protect themselves from being prematurely bound in the event they 
disagree on other terms. 

Accordingly, the court found that the bid procedures at issue were intended in part to 
prevent an informal, preliminary agreement with a prospective purchaser from forming a binding 
contract before execution of the formal writing and held that representations during a phone 
conversation cannot alone constitute waiver of the bid procedures and acceptance of WTG’s 
offer when the bid procedures were implemented partly to prevent such representations from 
constituting acceptance of an offer. 

Targa’s claims for tortious interference with contract likewise failed.  The court noted:  
“The elements of tortious interference with contract are (1) existence of a contract subject to 
interference, (2) willful and intentional interference, (3) interference that proximately caused 
damage, and (4) actual damage or loss.”  Because it had concluded there was no contract 
between WTG and ConocoPhillips, the court held that, as a matter of law, Targa is not liable for 
tortious interference. 

F. Extra-Contractual Representations 

Whether contractual limitations on liability are enforceable for breaches of seller 
representations in an agreement for the purchase of the stock or assets of a private company was 
the subject of ABRY Partners V, L.P. v. F&W Acquisition LLC,24 in which a “sophisticated 
private equity firm” purchased the stock of a portfolio company from another sophisticated 
private equity firm and then sued in Delaware Chancery Court to rescind the stock purchase 
agreement on the basis that factual representations therein turned out not to be true.  In filing 
suit, the purchaser ignored and repudiated the arbitration, exculpation and liability cap provisions 
in the purchase agreement.  In an opinion that denied the selling firm’s motion to dismiss, then-
Vice Chancellor Leo Strine wrote:  “Delaware law permits sophisticated commercial parties to 
craft contracts that insulate a seller from a rescission claim for a contractual false statement of 
fact that was not intentionally made . . . parties may allocate the risk of factual error freely as to 
any error where the speaking party did not consciously convey an untruth.”  However, “the 
contractual freedom to immunize a seller from liability for a false contractual statement of fact 
ends there . . . when a seller intentionally misrepresents a fact embodied in a contract – that is, 
when a seller lies – public policy will not permit a contractual provision to limit the remedy of 
the buyer to a capped damage claim [and] the buyer is free to press a claim for rescission or for 
full compensatory damages.”  Holding that the purchaser was permitted to proceed to trial on its 
rescission claims to the extent that they alleged that the selling firm actually “lied” and knew its 
representations in the contract were false, the court explained: 

 When addressing contracts that were the product of give-and-take between 
commercial parties who had the ability to walk away freely, this court’s 
jurisprudence has . . . honored clauses in which contracted parties have disclaimed 

                                                 
24  891 A.3d 1032 (Del. Ch. 2006). 
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reliance on extra-contractual representations, which prohibits the promising party 
from reneging on its promise by premising a fraudulent inducement claim on 
statements of fact it had previously said were neither made to it nor had an effect 
on it.  

* * * 

 The teaching of this court . . . is that a party cannot promise, in a clear 
integration clause of a negotiated agreement, that it will not rely on promises and 
representations outside of the agreement and then shirk its own bargain in favor of 
a “but we did rely on those other representations” fraudulent inducement claim. 
The policy basis for this line of cases is, in my view, quite strong.  If there is a 
public policy interest in truthfulness, then that interest applies with more force, 
not less, to contractual representations of fact.  Contractually binding, written 
representations of fact ought to be the most reliable of representations, and a law 
intolerant of fraud should abhor parties that make such representations knowing 
they are false. 

* * * 

 Nonetheless, . . . we have not given effect to so-called merger or 
integration clauses that do not clearly state that the parties disclaim reliance upon 
extra-contractual statements. Instead, we have held . . . that murky integration 
clauses, or standard integration clauses without explicit anti-reliance 
representations, will not relieve a party of its oral and extra-contractual fraudulent 
representations.  The integration clause must contain “language that . . . can be 
said to add up to a clear anti-reliance clause by which the plaintiff has 
contractually promised that it did not rely upon statements outside the contract’s 
four corners in deciding to sign the contract.”  This approach achieves a sensible 
balance between fairness and equity — parties can protect themselves against 
unfounded fraud claims through explicit anti-reliance language.  If parties fail to 
include unambiguous anti-reliance language, they will not be able to escape 
responsibility for their own fraudulent representations made outside of the 
agreement’s four corners.25 

Two years after ABRY, in Transched Sys. Ltd. v. Versyss Transit Solutions, LLC,26 a 
buyer sued a seller for misrepresenting the condition of the purchased transportation software 
asset.  The asset purchase agreement contained a well-drafted disclaimer of extra-contractual 
representations clause.  The crux of defendants’ argument for dismissal of plaintiff’s claims for 
negligent misrepresentation rested on its interpretation of three contractual provisions in the asset 

                                                 
25  See Glenn D. West & W. Benton Lewis, Jr., Contracting to Avoid Extra-Contractual Liability—Can Your Contractual 

Deal Ever Really Be the “Entire” Deal?, 63 Bus. Law. 999 (August 2009), which is attached as Appendix A. 
26  Del. Super., C.A. No. 07C-08-286 WCC, Carpenter, J. (April 2, 2008) (Mem. Op.). 
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purchase agreement: the exclusive remedy clause in section 7(f), the integration clause in section 
8(f), and the disclaimer of extra-contractual representations in section 3(hh).  Section 7(f) stated: 

 Other Indemnification Provisions.  The foregoing indemnification 
provisions shall constitute the sole and exclusive remedy for monetary damages in 
respect of any breach of or default under this Agreement by any Party and each 
Party hereby waives and releases any and all statutory, equitable, or common law 
remedy for monetary damages any Party may have in respect of any breach of or 
default under this Agreement. 

The court found unpersuasive plaintiff’s claims the language “in respect of any breach of 
or default under this Agreement” (emphasis added) in 7(f) limited the indemnification remedy 
only to contract claims, while allowing plaintiff to bring tort claims, and quoted from Abry 

Partners:  

 It is difficult to fathom why rational contracting parties would attempt to 
cut, by contract, a clear division that American jurisprudence has never been able 
to achieve: a division between the role of contract and tort law in addressing the 
consequences of false representations inducing the making and closing of 
contracts.27 

More recently, however, in OverDrive v. Baker & Taylor, Inc.,28 then-Chancellor 
Chandler of the Delaware Court of Chancery refused to dismiss a claim for fraud concerning 
extra-contractual statements made with respect to a distribution agreement and venture between 
two companies that included a clear anti-reliance provision.  OverDrive, a leader in the field of 
digital media distribution, and Baker & Taylor, a leading distributor of physical media, entered 
into a “Digital Distribution & Technology License Agreement” (the “Agreement”), under which 
OverDrive would serve as Baker & Taylor’s “exclusive” provider of digital media for 
distribution to Baker & Taylor’s customers.  The Agreement specified certain exceptions to this 
“exclusive” arrangement—specifically, any of Baker & Taylor’s “pre-existing agreements” listed 
on a schedule (the “Schedule”) to the Agreement.   As the court emphasized, Baker & Taylor 
requested the inclusion of these exceptions and the Schedule only one week before the execution 
of the Agreement, the Schedule only listed six agreements and did not describe them, and Baker 
& Taylor never provided the agreements to OverDrive (although it was not required to do so). 

The explicit purpose of the Agreement was to “prevent or restrict” Baker & Taylor “from 
developing and/or offering a catalog of aggregated download eBooks, audiobooks, music and/or 
video that is directly competitive to the hosted materials” and services provided by OverDrive, 
subject to the scheduled exceptions.  OverDrive proceeded to invest significant resources to 
custom-develop an online digital platform that would enable Baker & Taylor to distribute digital 
media and provided Baker & Taylor with access to a “mass amount” of OverDrive’s proprietary 

                                                 
27  891 A.2d 1032, 1054 (Del. Ch. 2006). 
28 2011 Del. Ch. LEXIS 91 (Del. Ch. June 17, 2011). 
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information, including OverDrive’s custom sales and marketing data, inventory, and customer 
lists. 

Several months after the Agreement was executed, OverDrive learned that Baker & 
Taylor had entered into arrangements with another digital media distributor, LibreDigital, 
whereby Baker & Taylor would distribute an e-reader and accompanying digital media through 
LibreDigital.  LibreDigital was listed as one of Baker & Taylor’s preexisting agreements on the 
Schedule, and Baker & Taylor maintained that “the decision to partner with LibreDigital to 
develop a competing platform for digital media distribution is simply an amendment to a pre-
existing agreement, and is explicitly contemplated under the Agreement with OverDrive.” 

OverDrive brought several claims against Baker & Taylor, including a claim for fraud.  
With regard to the fraud claim, OverDrive alleged that Baker & Taylor “made intentional 
misrepresentations and omissions relating to (1) the LibreDigital Agreement, (2) [its] true 
intentions with respect to the Baker & Taylor-OverDrive [d]igital [m]edia [p]latform, and (3) 
[Baker & Taylor’s] interest in having LibreDigital provide digital distribution services for it and 
in developing a competing digital distribution platform.”  Baker & Taylor filed a motion to 
dismiss. 

The court denied Baker & Taylor’s motion to dismiss the fraud claim.  In order to state a 
claim for common law fraud, a plaintiff must allege “(1) that defendant made a false 
representation, usually one of fact; (2) with the knowledge or belief that the representation was 
false, or with reckless indifference to the truth; (3) with an intent to induce the plaintiff to act or 
refrain from acting; (4) that plaintiff’s action or inaction was taken in justifiable reliance upon 
the representation; and (5) damage to the plaintiff as a result of its reliance on the 
representation.”  The court held that, although OverDrive’s “allegations may be difficult to prove 
at a trial,” OverDrive’s allegations were sufficient to defeat a motion to dismiss.  The court also, 
significantly, rejected Baker & Taylor’s contention that the fraud claim was barred by an anti-
reliance clause in the Agreement, which provided that “[n]either party is relying on any 
representations, except those set forth herein, as inducement to execute this Agreement.”  Among 
other things, Baker & Taylor cited Abry, in which, as noted above, then-Vice Chancellor Strine 
held that (1) an anti-reliance clause in an agreement barred fraud claims based on alleged 
misrepresentations outside of the agreement, but would not bar fraud claims concerning 
misrepresentations in the agreement and (2) in the face of a valid fraud claim, a damages cap 
would not be enforced as a matter of public policy. 

In concluding that the anti-reliance clause in the Agreement before him did not bar 
OverDrive’s fraud claim, the court noted OverDrive’s argument that Baker & Taylor “lied about 
specific provisions in the Agreement at the time the parties were entering into the Agreement--in 
particular, Baker & Taylor not only failed (allegedly intentionally) to reveal the actual scope of 
the LibreDigital relationship and Baker & Taylor’s plan to use the digital media distribution 
information in its planned business relationship with LibreDigital, but defendant also (allegedly) 
affirmatively represented to OverDrive that the carveouts in [the Schedule] were nothing to 
worry about and assured OverDrive that the LibreDigital relationship “was limited to digital 
book conversion and warehousing services, and would never be expanded to include the 
distribution of digital content because distribution was going to be OverDrive’s exclusive role 
under the Agreement.”  The court went on to note that “under the teaching of” Abry, “use of an 
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anti-reliance clause in such a manner is contrary to public policy if it would operate as a shield to 
exculpate” Baker & Taylor for its own “intentional fraud.”  The court further explained that 
“Baker & Taylor’s (alleged) misrepresentations and omissions with respect to LibreDigital (both 
the true nature of its relationship and its intention to develop a competitive digital distribution 
platform) relate directly to [the exceptions listed in and the Schedule attached to] the Agreement 
and, indeed, go to the very core of the Agreement between OverDrive and Baker & Taylor. Such 
material misrepresentations and omissions in the Agreement--if proven to be true--frustrate the 
very purpose and nature of the Agreement, and OverDrive purportedly would not have entered 
into the Agreement with Baker & Taylor otherwise.”  Perhaps notably, in also refusing to 
dismiss breach of contract claims by OverDrive, the court noted that “[y]es, the Agreement was 
always subject to the exceptions ‘identified’ in [the Schedule], but the clear meaning and intent 
of the exclusivity and non-compete provisions could fairly be read to create an exclusive 
arrangement--one in which OverDrive would be the exclusive provider of Baker & Taylor's 
eBooks and digital audiobook products.  The fact that [the Schedule] ‘lists’ LibreDigital  as one 
of its pre-existing partners explicitly allows Baker & Taylor to work with LibreDigital--it does 
not give Baker & Taylor free reign to ignore the obvious intent of the Agreement and form a 
directly competitive platform.” 

Following OverDrive, it was unclear what impact, if any, OverDrive had on Abry and the 
seemingly settled rule in Delaware that in the face of an unambiguous anti-reliance clause in an 
agreement, a party cannot successfully pursue a claim for fraud based on representations made 
outside the four corners of the agreement.  However, the Delaware Supreme Court, in its recent 
opinion, RAA Management, LLC v. Savage Sports Holdings, Inc., No. 577, 2011 (Del. May 18, 
2012), affirmed the rule announced in Abry, noting that “Abry Partners accurately states 
Delaware law and explains Delaware’s public policy in favor of enforcing contractually binding 
written disclaimers of reliance on representations outside of a final agreement of sale or 
merger.”29 

In RAA Management, two sophisticated parties entered into a non-disclosure agreement 
(“NDA”) in connection with RAA’s interest in acquiring Savage Sports Holdings, Inc., a large 
rifle manufacturer.  The NDA contained a non-reliance clause and a waiver of claims clause.  In 
its entirety the non-reliance clause provided: 

You [RAA] understand and acknowledge that neither the Company [Savage] nor 
any Company Representative is making any representation or warranty, express 
or implied, as to the accuracy or completeness of the Evaluation Material or of 
any other information concerning the Company provided or prepared by or for the 
Company, and none of the Company nor the Company Representatives, will have 
any liability to you or any other person resulting from your use of the Evaluation 
Material or any such other information. Only those representations or warranties 
that are made to a purchaser in the Sale Agreement when, as and if it is executed, 

                                                 
29 RAA Management, LLC v. Savage Sports Holdings, Inc., No. 577,2011, slip op. at 22 (Del. May 18, 2012). 
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and subject to such limitations and restrictions as may be specified [in] such a 
Sale Agreement, shall have any legal effect.30 

RAA’s complaint had alleged that Savage told RAA at the outset of their discussions that 
there were no significant unrecorded liabilities or claims against Savage, but then during RAA’s 
due diligence into Savage, Savage disclosed three such matters, which caused RAA to abandon 
negotiations for the transaction.  RAA sought to recover from Savage the $1.2 million in due 
diligence and negotiation costs.  The trial court (the Delaware Superior Court) held otherwise 
and dismissed RAA’s complaint.   

On appeal, RAA argued (i) that the Delaware Superior Court erroneously read the non-
reliance disclaimer language in the NDA to absolve Savage of fraud rather than unintentional 
inaccuracies; (ii) that the Delaware Superior Court incorrectly allowed an ambiguous disclaimer 
in the NDA to absolve Savage of all liability for fraud; (iii) that the Delaware Superior Court 
incorrectly enforced the NDA to preclude RAA’s fraud claims because Savage allegedly made 
misrepresentations “about material facts within the defendant’s peculiar-knowledge”; and (iv) 
that, to the extent that the NDA absolved Savage from fraudulent misrepresentations, the NDA is 
unenforceable for public policy reasons.   

The Delaware Supreme Court rejected all of these arguments finding that the non-
disclosure agreement between RAA and Savage contained an unambiguous “non-reliance” 
clause, similar to the contractual language found in Great Lakes Chemical Corp. v. Pharmacia 

Corp., 788 A.2d 554 (Del. Ch. 2001), and In re IBP, Inc. Shareholders Litigation, 789 A.2d 14 
(Del. Ch. 2001), which the Delaware Supreme Court refused to construe as either an express or 
implicit exception for intentional or fraudulent misrepresentations.  The Delaware Supreme 
Court also held that the “peculiar-knowledge” exception was inapplicable here because the 
exception generally does not apply where two sophisticated parties could have easily insisted on 
contractual protections for themselves.  Lastly, the Delaware Supreme Court held that it should 
not decline to enforce the agreed-upon language of the non-reliance clauses in the NDA on 
policy grounds because of Delaware’s public policy in favor of enforcing contractually binding 
written disclaimers of reliance on representations outside of a final agreement of sale or merger, 
as articulated in Abry. 

The Delaware Supreme Court emphasized that the purpose of a confidentiality agreement 
is to promote and facilitate pre-contractual negotiations; and non-reliance clauses in a 
confidentiality agreement are intended to limit or eliminate liability from misrepresentations 
during the due diligence process.  The Delaware Supreme Court opined that “the efficient 
operation of capital markets is dependent upon the uniform interpretation and application of the 
same language and contracts or other documents” and therefore “the reasonable commercial 
expectations of the parties, as set forth in the non-reliance disclaimer clauses . . . must be 
enforced.” 

 

                                                 
30 Id. at 4-5. 
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IV. INDEMNIFICATION PROVISIONS 

Generally, the buyer of a privately-held company in the United States seeks to impose not 
only on the seller, but also on its shareholders, financial responsibility for breaches of 
representations and covenants in the acquisition agreement and for other specified matters that 
may not be the subject of representations.  This allocated risk of loss is accomplished through 
indemnification provisions that provide that if one party suffers specified losses (the 
“indemnified party”), the other party (the “indemnifying party”) will protect or “indemnify” the 
indemnified party against the specified losses.31  There are, however, public policy limits on the 
extent a party may shift responsibility for loss to other parties.  These limits are expressed in 
statutes and in judicial decisions.  There is also a judicial hostility to indemnification provisions 
that tend to shift risk of loss from a culpable party to innocent parties.  These matters are 
illustrated in the indemnification provisions and commentary based on Article 11 of the ABA 
Model Asset Purchase Agreement which follow.32 

11. INDEMNIFICATION; REMEDIES 

COMMENT 

Article 11 of the ABA Model Asset Purchase Agreement provides for 
indemnification and other remedies.  Generally, the buyer of a privately-held company 
seeks to impose not only on the seller, but also on its shareholders, financial 
responsibility for breaches of representations and covenants in the acquisition agreement 
and for other specified matters that may not be the subject of representations.  The 
conflict between the buyer’s desire for that protection and the shareholders’ desire not to 
have continuing responsibility for a business that they no longer own often results in 
intense negotiations.  Thus, there is no such thing as a set of “standard” indemnification 
provisions.  There is, however, a standard set of issues to be dealt with in the 
indemnification provisions of an acquisition agreement.  Article 11 of the Model 
Agreement addresses these issues in a way that favors the Buyer.  The Comments 
identify areas in which the Seller may propose a different resolution. 

The organization of Article 11 of the Model Agreement is as follows.  Section 
11.1 provides that the parties’ representations survive the closing and are thus available 
as the basis for post-closing monetary remedies.  It also attempts to negate defenses based 
on knowledge and implied waiver.  Section 11.2 defines the matters for which the Seller 

                                                 
31  Indemnification provisions are uncommon where the acquired company has equity securities that are publicly traded.  
The acquisition of a subsidiary or division of a public company, however, typically involves indemnification provisions 
comparable to those involved in the acquisition of a privately-held company.  
32  The indemnification provisions included herein and related commentary have been derived from a June 2000 draft of 
the ABA Model Asset Purchase Agreement (which was first published in May 2001), with the Comments updated to incorporate 
case law developments in the ensuing years.  The authors express appreciation to the many members of the Asset Acquisition 
Agreement Task Force of the ABA Mergers & Acquisitions Committee whose contributions have made these materials possible.  
These materials, however, are solely the responsibility of the authors and have not been reviewed or approved by either the 
Committee or its Task Force. 

 The Model Asset Purchase Agreement represents a buyer’s first draft.  As a result, the following indemnification 
provisions do not incorporate limits on seller liability discussed elsewhere in this paper or that might be expected in a fully 
negotiated agreement. 
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and the Shareholders will have post-closing monetary liability.  It is not limited to matters 
arising from inaccuracies in the Seller’s representations.  Section 11.3 provides a specific 
monetary remedy for environmental matters.  It is included as an example of a provision 
that deals specifically with contingencies that may not be adequately covered by the more 
general indemnification provisions.  The types of contingencies that may be covered in 
this manner vary from transaction to transaction.  Section 11.4 defines the matters for 
which the Buyer will have post-closing monetary liability.  In a cash acquisition, the 
scope of this provision is very limited; indeed, it is often omitted entirely.  Sections 11.5 
and 11.6 set forth levels of damage for which post-closing monetary remedies are not 
available.  Section 11.7 specifies the time periods during which post-closing monetary 
remedies may be sought.  Section 11.8 provides setoff rights against the promissory note 
delivered as part of the purchase price as an alternative to claims under the escrow.  
Section 11.9 provides procedures to be followed for, and in the defense of, third party 
claims.  Section 11.10 provides the procedure for matters not involving third party 
claims.  Section 11.11 provides that the indemnification provided for in Article 11 is 
applicable notwithstanding the negligence of the indemnitee or the strict liability imposed 
on the indemnitee. 

11.1 SURVIVAL 

All representations, warranties, covenants, and obligations in this Agreement, the 
Disclosure Letter, the supplements to the Disclosure Letter, the certificates delivered pursuant to 
Section 2.7, and any other certificate or document delivered pursuant to this Agreement shall 
survive the Closing and the consummation of the Contemplated Transactions, subject to Section 
11.7. The right to indemnification, reimbursement, or other remedy based on such 
representations, warranties, covenants and obligations shall not be affected by any investigation 
(including any environmental investigation or assessment) conducted with respect to, or any 
Knowledge acquired (or capable of being acquired) at any time, whether before or after the 
execution and delivery of this Agreement or the Closing Date, with respect to the accuracy or 
inaccuracy of or compliance with, any such representation, warranty, covenant or obligation. The 
waiver of any condition based on the accuracy of any representation or warranty, or on the 
performance of or compliance with any covenant or obligation, will not affect the right to 
indemnification, reimbursement, or other remedy based on such representations, warranties, 
covenants and obligations. 

COMMENT 

The representations and warranties made by the seller and its shareholders in 
acquisitions of assets of private companies are typically, although not universally, 
intended to provide a basis for post-closing liability if they prove to be inaccurate. In 
acquisitions of assets of public companies without controlling shareholders, the seller’s 
representations typically terminate at the closing and thus serve principally as 
information gathering mechanisms, closing conditions, and a basis for liability if the 
closing does not occur (see the introductory Comment to Article 3 under the caption 
‘Purposes of the Seller’s Representations’). If the shareholders of a private company 
selling its assets are numerous and include investors who have not actively participated in 
the business (such as venture capital investors in a development stage company), they 
may analogize their situation to that of the shareholders of a public company and argue 
that their representations should not survive the closing.  However, it would be unusual 
for the shareholders’ representations to terminate at the closing in a private sale.  If the 
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shareholders are numerous, they can sign a joinder agreement, which avoids having each 
of them sign the acquisition agreement. 

If the seller’s representations are intended to provide a basis for post-closing 
liability, it is common for the acquisition agreement to include an express survival clause 
(as set forth above) to avoid the possibility that a court might import the real property law 
principle that obligations merge in the delivery of a deed and hold that the representations 
merge with the sale of the assets and thus cannot form the basis of a remedy after the 
closing. Cf. Business Acquisitions ch. 31, at 1279-80 (Herz & Baller eds., 2d ed. 1981). A 
survival clause was construed in Herring v. Teradyne, Inc., 242 F. App’x 469, 2007 WL 
2034502 (9th Cir. 2007), which stated that its “disposition is not suitable for publication 
and is not precedent” and reversed Herring v. Teradyne, Inc., 256 F. Supp.2d 1118 (S.D. 
Cal. 2002). See Subcommittee on Recent Judicial Developments, ABA Negotiated 
Acquisitions Committee, Annual Survey of Judicial Developments Pertaining to Mergers 

and Acquisitions, 63 Bus. Law. 531, 551-552 (2008). The Herring case arose out of a 
stock-for-stock merger in which Teradyne, a publicly held company, purchased two 
closely held companies from plaintiffs after an auction. After the merger closed on 
August 15, 2000, plaintiffs discovered that Teradyne’s true performance had been 
spiraling downward, allegedly contrary to representations in the merger agreement and 
unknown to plaintiffs. On September 5, 2001, more than a year after closing, plaintiffs 
filed suit alleging fraud and breach of contract. The breach of contract claims were based 
primarily on the “no material adverse change” and “no failure to disclose” representations 
of Teradyne contained in the merger agreement. 

Unlike Section 11.1 above from the Model Agreement, which simply provides 
that ‘[a]ll representations, warranties, covenants…shall survive the Closing…subject to 
Section 11.7 [which essentially provides that notice of claims (but not lawsuits thereon) 
must be given to the other party within the time periods provided therein],’ the survival 
clause in the Herring merger agreement read as follows: 

11.01 Survival. The covenants, agreements, representations and 
warranties of the parties hereto contained in this Agreement or in any 
certificate or other writing delivered pursuant hereto or in connection 
herewith shall survive the Closing until the first anniversary of the 
Closing Date [except for certain enumerated sections which were to 
survive either indefinitely, or until the expiration of the applicable 
statutory period of limitations, or for other periods specified elsewhere in 
the agreement]. No claim for indemnity under this Agreement with 
respect to any breach of any representations, warranties and/or covenants 
of Company and/or Seller shall be made after the applicable period 
specified in the preceding sentence and all such claims shall be made in 
accordance with the applicable provisions of the Escrow Agreement. 
[Emphasis added]. 

In Herring, the defendant buyer contended that the first sentence of the language 
quoted above created a one-year statute of limitations applicable to contract claims based 
on the merger agreement and, since plaintiffs did not sue within one year after closing, 
plaintiffs’ claims were barred by the contractual one year limitations period instead of 
California’s four year statute of limitations for contract claims. The plaintiffs argued, in 
effect, that such a result would require something more explicit, similar to the second 
sentence, but specifically requiring that indemnification lawsuits must be brought within 
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the survival period set forth in the first sentence.  The second sentence limited the period 
for notifying the other party of a claim, not the period within which a lawsuit would be 
required to be filed.  

In its opinion, after a review of numerous cases and treatises, including Samuel 
C. Thompson, Business Planning for Mergers and Acquisitions 779-80 (2nd ed. 2001), the 
District Court stated that neither it nor the parties had found binding precedent, but that:  

[T]he treatises presented to the Court indicate that where an 
agreement does not provide that representations and warranties survive 
the closing, they extinguish on the closing date….  It follows then that 
where an agreement provides that representations and warranties 
‘survive’, a party can sue for breaches of the representations and 
warranties, but only during the time period the contract states those 
representations and warranties survive.  Therefore, if they survive 
indefinitely, then the state’s four-year statute of limitations would apply 
from the date of the breach.  But if [they] survive for a fixed period of 
time, it follows that once that time period has elapsed, a party cannot sue 
for breach of the representations and warranties, absent circumstances 
surrounding the negotiations that would counsel against such an 
interpretation…. 

The Ninth Circuit’s July l3, 2007 opinion, in reversing the District Court and in 
effect holding that California’s four year statute of limitations for contract claims 
controlled, explained: 

Parties may contractually reduce the statute of limitations, but 
any reduction is construed with strictness against the party seeking to 
enforce it.  Here, we find no clear and unequivocal language in the 
survival clauses that permits the conclusion that the parties have 
unambiguously expressed a desire to reduce the statute of limitations. 

The Herring saga was replicated in Western Filter Corp. v. Argan, Inc., 2008 
U.S. App. LEXIS 18147 (9th Cir. Aug. 25, 2008), in which the Ninth Circuit had to 
decide whether a provision within a stock purchase agreement providing that the 
representations and warranties of the parties survive closing for one year also served as a 
contractual statute of limitation that reduced a longer period otherwise provided by 
California law. The Court held that the stock purchase agreement’s one-year survival 
period served only to specify when a breach of the representations and warranties could 
occur, but not when an action had to be filed.  The portion of the stock purchase 
agreement at issue (the “Survival Clause”) provided that “[t]he representations and 
warranties of [buyer] and [seller] in this Agreement shall survive the Closing for a period 
of one year, except the representations and warranties contained in Section 3.1(a), (b), 
(c), and (f) and 3.2(a) and (b) shall survive indefinitely.” 

After closing, the buyer found that the target’s inventory was worth significantly 
less than what seller represented. Less than one year after closing, buyer sent written 
notice to seller, claiming that “the management of [seller and the target] grossly 
misrepresented the financial condition of [the target].” About 1½ years after the closing, 
the buyer filed suit against seller and its officers for breach of contract, intentional 
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misrepresentation, concealment and nondisclosure, negligent misrepresentation, false 
promise, negligence, and declaratory relief. 

The trial court granted seller’s motion for summary judgment, concluding that 
buyer’s claims were barred by the one-year limitation set forth in the Survival Clause, 
accepting and adopting the trial court’s decision in Herring. 

On appeal buyer argued that the Survival Clause’s one-year limitation serves 
only to set forth the time period for which a breach may occur or be discovered, whereas 
seller maintained that the Survival Clause serves as a contractual limitation on the 
applicable statute of limitation. In accepting buyer’s position and reversing the trial court, 
the Ninth Circuit wrote: 

 Both parties agree that without the Survival Clause the 
representations and warranties would have terminated at the time of 
closing.  “[R]epresentations and warranties are statements of fact as of 
the date of the execution of the acquisition agreement, and the 
truthfulness of the representations and warranties as of both the date of 
execution and, when appropriate, the date of the closing is generally a 
condition to the closing.”  Samuel C. Thompson, Jr., Business Planning 

for Mergers and Acquisitions 780 (Carolina Academic Press 2001) 
(1997). In other words, the representations and warranties serve as a 
safety net for the seller and buyer. If, prior to closing, either the seller or 
buyer discovers that a representation or warranty made by the other party 
is not true, they have grounds for backing out of the deal. See id.  (“If 
prior to closing a party discovers that a representation or warranty is 
materially inaccurate, the party can refuse to close and possibly sue for 
damages.”). 

 The closing date itself triggers the contractual limitation on 
liability. Unless the parties agree to a survival clause--extending the 
representations and warranties past the closing date--the breaching party 
cannot be sued for damages post-closing for their later discovered 
breach. With that premise in mind, [seller] reasonably argues that the 
one-year limitation in the Survival Clause was intended to serve as a 
contractual time limit on any action brought based on a breach of the 
contract’s representations and warranties. Under [seller’s] theory, [buyer] 
could not bring a claim without the Survival Clause, and, even with the 
Survival Clause, [buyer] only had one year after closing to bring such a 
claim. 

* * * 

Although [seller’s] interpretation is reasonable--and ultimately may be 
more practical--the Survival Clause can also be reasonably read as 
[buyer] suggests: that the one-year limitation serves only to specify when 
a breach of the representations and warranties may occur, but not when 
an action must be filed. [Buyer’s] interpretation becomes even more 
reasonable in light of California’s policy of strictly construing any 
contractual limitation against the party seeking to invoke the time 
limitation. * * * Because the language of the Survival Clause is 
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ambiguous, the district court erred in holding that the clause created a 
limitation period. Accordingly, we reverse the summary judgment 
entered by the district court. 

In GRT, Inc. v. Marathon GTF Technology, Ltd. (Del. Ch. No. 5571-CS July 11, 
2011), Delaware Chancellor Strine in granting a motion to dismiss held that a provision 
in a joint venture contract that particular representations would survive for one year, and 
thereafter terminate along with any remedy for breach thereof, effectively operated to 
shorten the statute of limitations with respect to claims relating to those representations.  
The survival provision at issue in GRT read as follows: 

The representations and warranties of the Parties contained in Sections 
3.1, 3.3, 3.6, 4.1 and 4.2 shall survive the Closing indefinitely, together 
with any associated right of indemnification pursuant to Section 7.2 or 
7.3. The representations and warranties of [GRT] contained in Section 
3.16 shall survive until the expiration of the applicable statutes of 
limitations . . . , and will thereafter terminate, together with any 
associated right of indemnification pursuant to Section 7.3.  All other 

representations and warranties in Sections 3 and 4 will survive for 

twelve (12) months after the Closing Date, and will thereafter terminate, 

together with any associated right of indemnification pursuant to Section 

7.2 or 7.3 or the remedies provided pursuant to Section 7.4. 

To explain why he concluded that the survival clause at issue should be read as 
establishing a discrete, one-year period within which claims for breach of the 
representations must be brought, the Chancellor began by observing that there are at least 
four distinct possible ways to draft a contract addressing the life span of the contract’s 
representations and warranties, each of which can affect the extent and nature of the 
representing and warranting party’s post-closing liability for alleged misrepresentations: 

 The first possibility — i.e., where the contract expressly provides 
that the representations and warranties terminate upon closing — is the 
clearest of all. In that case, all the major commentaries agree that by 
expressly terminating representations and warranties at closing, the 
parties have made clear their intent that they can provide no basis for a 
post-closing suit seeking a remedy for an alleged misrepresentation. That 
is, when the representations and warranties terminate, so does any right 
to sue on them. *** It is therefore common in cases where the 
representations and warranties expire at closing for the parties to conduct 
robust due diligence pre-closing, with it being understood that the 
contractual representations and warranties will be true as of the closing 
date and can provide a basis to avoid closing to the extent that their truth 
is made a condition to closing, but will not provide a basis for a post-
closing lawsuit.  

 The second possibility — i.e., where the contract is silent as to 
whether the representations and warranties survive or expire upon 
closing — is perhaps the least clear. The lack of clarity is most likely 
because it is a rare instance that parties to an M&A contract fail to 
address the issue of survival given the important implications survival or 
non-survival has for the representing and warranting party’s potential 
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post-closing liability, and for the non-representing and warranting party’s 
post-closing remedy in the event it discovers that certain representations 
and warranties were not true when made. Thus, some commentaries and 
treatises take a cautionary approach, advising parties to make explicit 
their intentions with respect to survival. *** 

 The third situation — i.e., where the contract contains a discrete 
survival period during which the representations and warranties will 
continue to be binding on the party who made them — is the one 
encountered here. The commentators and scholars *** view that the 
effect of a survival clause with a discrete survival period is to limit the 
time period during which a claim for breach of a representation or 
warranty may be filed. *** 

 The fourth situation — i.e., where the contract provides that the 
representations and warranties will survive indefinitely or otherwise does 
not bound their survival — is perhaps the most interesting. As a matter of 
strict or literal construction, one might imagine that a clause which 
provides that the representations and warranties shall survive indefinitely 
would mean that the representing and warranting party would face 
indefinite post-closing liability for its representations and warranties. 
But, in light of the public policy underlying statutes of limitations in 
general, and the widespread refusal of courts to permit parties to extend 
the limitations period beyond the legislatively determined statute of 
limitations and thereby violate the legislature’s mandate, the general rule 
is that in such a situation, courts will treat the indefinite survival of 
representations and warranties as establishing that the ordinarily 
applicable statute of limitations governs the time period in which actions 
for breach can be brought. In other words, a survival clause that states 
generally that the representations and warranties will survive closing, or 
one that provides that the representations and warranties will survive 
indefinitely, is treated as if it expressly provided that the representations 
and warranties would survive for the applicable statute of limitations. 

 Considering these scenarios and what they suggest about the 
case at hand, two general points about survival clauses and the third 
situation emerge that support my conclusion that the Survival Clause 
established a one-year limitations period. The first is that the presence (or 
absence) of a survival clause that expressly states that the covered 
representations and warranties will survive beyond the closing of the 
contract, although it may act to shorten the otherwise applicable statute 
of limitations, never acts to lengthen the statute of limitations, at least in 
jurisdictions, like Delaware, whose statutes have been read to forbid such 
extensions. This strengthens the argument of those commentators who 
equate the termination date for representations and warranties with the 
last date to sue on those representations and warranties. 

 Second, and consistent with the prior point, the most persuasive 
authorities conclude that survival clause with a discrete survival period 
has the effect of granting the non-representing and warranting party a 
limited period of time in which to file a post-closing lawsuit. A survival 
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clause is like a provision expressly terminating representations and 
warranties at closing in the sense that it is a tool utilized by contracting 
parties to avoid the uncertainty that learned commentary suggests exists 
where the contract is silent on the issue of survival. Where a given 
contract expressly terminates the representations and warranties at 
closing, it is understood that there can be no post-closing lawsuit for their 
breach. Thus, a party to a contract with an express termination clause 
ordinarily has no post-closing recourse against the representing and 
warranting party because the grounds for such a remedy were expressly 
terminated in the contract. By parity of reasoning, then, a survival clause, 
like the one found in the Purchase Agreement, that expressly states that 
the covered representations and warranties will survive for a discrete 
period of time, but will thereafter “terminate,” makes plain the 
contracting parties’ intent that the non-representing and warranting party 
will have a period of time, i.e., the survival period, to file a claim for a 
breach of the surviving representations and warranties, but will 
thereafter, when the surviving representations and warranties terminate, 
be precluded from filing such a claim. 

Some state statutes limit the ability of parties by contract to limit the applicable 
statutory statute of limitations. See, e.g., Tex. Civ. Practices & Remedies Code § 16.070 
(2010) (“[A] person may not enter into a stipulation…or agreement that purports to limit 
the time in which to bring suit [thereon] to a period shorter than two years [and one that 
does] is void in this state”; provided that the foregoing “does not apply to a 
stipulation…or agreement relating to the sale or purchase of a business entity if a party 
[thereto] pays or receives or is obligated to pay or entitled to receive consideration 
[thereunder] having an aggregate value of not less than $500,000.”) 

Even in the relatively rare cases in which the shareholders of a private company 
selling its assets are able to negotiate the absence of contractual post-closing remedies 
based on their representations, they may still be subject to post-closing liability based on 
those representations under principles of common law fraud.  See Comment to Section 
13.7 (Entire Agreement and Modification) infra regarding the elements of fraud and 
negligent misrepresentation claims and contractual provisions to limit exposure to extra 
contractual claims. 

Section 11.1 provides that knowledge of an inaccuracy by the indemnified party 
is not a defense to the claim for indemnity, which permits the buyer to assert an 
indemnification claim not only for inaccuracies first discovered after the closing, but also 
for inaccuracies disclosed or discovered before the closing. This approach is often the 
subject of considerable debate.  A seller may argue that the buyer should be required to 
disclose a known breach of the seller’s representations before the closing, and waive it, 
renegotiate the purchase price or refuse to close. The buyer may respond that it is entitled 
to rely on the representations made when the acquisition agreement was signed — which 
presumably entered into the buyer’s determination of the price that it is willing to pay — 
and that the seller should not be able to limit the buyer’s options to waiving the breach or 
terminating the acquisition. The buyer can argue that it has purchased the representations 
and the related right to indemnification and is entitled to a purchase price adjustment for 
an inaccuracy in those representations, regardless of the buyer’s knowledge. In addition, 
the buyer can argue that any recognition of a defense based on the buyer’s knowledge 
could convert each claim for indemnification into an extensive discovery inquiry into the 
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state of the buyer’s knowledge.  See generally Committee on Negotiated Acquisitions, 
Purchasing the Stock of a Privately Held Company:  The Legal Effect of an Acquisition 

Review, 51 Bus. Law. 479 (1996). 

If the buyer is willing to accept some limitation on its entitlement to 
indemnification based on its knowledge, it should carefully define the circumstances in 
which knowledge is to have this effect. For example, the acquisition agreement could 
distinguish between knowledge that the buyer had before signing the acquisition 
agreement, knowledge acquired through the buyer’s pre-closing investigation, and 
knowledge resulting from the seller’s pre-closing disclosures, and could limit the class of 
persons within the buyer’s organization whose knowledge is relevant (for example, the 
actual personal knowledge of named officers). An aggressive seller may request a 
contractual provision requiring that the buyer disclose its discovery of an inaccuracy 
immediately and elect at that time to waive the inaccuracy or terminate the acquisition 
agreement, or an “anti-sandbagging” provision precluding an indemnity claim for 
breaches known to the buyer before closing.  An example of such a provision follows: 

[Except as set forth in a Certificate to be delivered by Buyer at the 
Closing,] to the Knowledge of Buyer, Buyer is not aware of any facts or 
circumstances that would serve as the basis for a claim by Buyer against 
Seller or any Shareholder based upon a breach of any of the 
representations and warranties of Seller and Shareholders contained in 
this Agreement [or breach of any of Seller’s or any Shareholders’ 
covenants or agreements to be performed by any of them at or prior to 
Closing].  Buyer shall be deemed to have waived in full any breach of 
any of Seller’s and Shareholders’ representations and warranties [and 
any such covenants and agreements] of which Buyer has such awareness 
[to its Knowledge] at the Closing. 

A buyer should be wary of such a provision, which may prevent it from making its 
decision on the basis of the cumulative effect of all inaccuracies discovered before the 
closing.  The buyer should also recognize the problems an “anti-sandbagging” provision 
presents with respect to the definition of “Knowledge”.  See the Comment to that 
definition in Section 1.1. 

The buyer’s ability to assert a fraud claim after the closing may be adversely 
affected if the buyer discovers an inaccuracy before the closing but fails to disclose the 
inaccuracy to the seller until after the closing. In such a case, the seller may assert that the 
buyer did not rely on the representation, or that its claim is barred by waiver or estoppel. 

The doctrine of substituted performance can come into play when both parties 
recognize before the closing that the seller and the shareholders cannot fully perform 
their obligations. If the seller and the shareholders offer to perform, albeit imperfectly, 
can the buyer accept without waiving its right to sue on the breach? The common law has 
long been that if a breaching party expressly conditions its substitute performance on 
such a waiver, the non-breaching party may not accept the substitute performance, even 
with an express reservation of rights, and also retain its right to sue under the original 
contract. See United States v. Lamont, 155 U.S. 303, 309-10 (1894); Restatement, 

(Second) of Contracts §278, comment a. Thus, if the seller offers to close on the 
condition that the buyer waive its right to sue on the breach, under the common law the 
buyer must choose whether to close or to sue, but cannot close and sue. Although the 
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acquisition agreement may contain an express reservation of the buyer’s right to close 
and sue, it is unclear whether courts will respect such a provision and allow the buyer to 
close and sue for indemnification. 

The survival of an indemnification claim after the buyer’s discovery during 
pre-closing investigations of a possible inaccuracy in the seller’s representations was the 
issue in CBS, Inc. v. Ziff-Davis Publ’g Co., 553 N.E.2d 997 (N.Y. 1990). The buyer of a 
business advised the seller before the closing of facts that had come to the buyer’s 
attention and, in the buyer’s judgment, constituted a breach of a warranty. The seller 
denied the existence of a breach and insisted on closing. The buyer asserted that closing 
on its part with this knowledge would not constitute a waiver of its rights. After the 
closing, the buyer sued the seller on the alleged breach of warranty. The New York Court 
of Appeals held that, in contrast to a tort action based on fraud or misrepresentation, 
which requires the plaintiff’s belief in the truth of the information warranted, the critical 
question in a contractual claim based on an express warranty is “whether [the buyer] 
believed [it] was purchasing the [seller’s] promise as to its truth.”  The Court stated: 

The express warranty is as much a part of the contract as any 
other term. Once the express warranty is shown to have been relied on as 
part of the contract, the right to be indemnified in damages for its breach 
does not depend on proof that the buyer thereafter believed that the 
assurances of fact made in the warranty would be fulfilled. The right to 
indemnification depends only on establishing that the warranty was 
breached. 

Id. at 1001 (citations omitted). 

Although the Ziff-Davis opinion was unequivocal, the unusual facts of this case 
(a pre-closing assertion of a breach of warranty by the buyer and the seller’s threat to 
litigate if the buyer refused to close), the contrary views of the lower courts, and a 
vigorous dissent in the Court of Appeals all suggest that the issue should not be regarded 
as completely settled. A decision of the U.S. Court of Appeals for the Second Circuit 
(applying New York law) increased the uncertainty by construing Ziff-Davis as limited to 
cases in which the seller does not acknowledge any breach at the closing and, thus, as 
inapplicable to situations in which the sellers disclose an inaccuracy in a representation 
before the closing. See Galli v. Metz, 973 F.2d 145, 150-51 (2d Cir. 1992). The Galli 
Court explained: 

In Ziff-Davis, there was a dispute at the time of closing as to the accuracy 
of particular warranties. Ziff-Davis has far less force where the parties 
agree at closing that certain warranties are not accurate. Where a buyer 
closes on a contract in the full knowledge and acceptance of facts 
disclosed by the seller which would constitute a breach of warranty 
under the terms of the contract, the buyer should be foreclosed from later 
asserting the breach. In that situation, unless the buyer expressly 
preserves his rights (as CBS did in Ziff-Davis), we think the buyer has 
waived the breach. 

Id. 
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It is not apparent from the Galli opinion whether the agreement in question 
contained a provision similar to Section 11.1 purporting to avoid such a waiver; under an 
agreement containing such a provision, the buyer could attempt to distinguish Galli on 
that basis. It is also unclear whether Galli would apply to a situation in which the 
disclosed inaccuracy was not (or was not agreed to be) sufficiently material to excuse the 
buyer from completing the acquisition (see Section 7.1 and the related Comment). 

The Eighth Circuit seems to agree with the dissent in Ziff-Davis and holds, in 
essence, that if the buyer acquires knowledge of a breach from any source (not just the 
seller’s acknowledgment of the breach) before the closing, the buyer waives its right to 
sue. See Hendricks v. Callahan, 972 F.2d 190, 195-96 (8th Cir. 1992) (applying 
Minnesota law and holding that a buyer’s personal knowledge of an outstanding lien 
defeats a claim under either a property title warranty or a financial statement warranty 
even though the lien was not specifically disclosed or otherwise exempted). 

The conflict between the Ziff-Davis approach and the Hendricks approach has 
been resolved in subsequent decisions under Connecticut, Delaware, Missouri, New York 
and Pennsylvania law in favor of the concept that an express warranty in an acquisition 
agreement is now grounded in contract, rather than in tort, and that the parties should be 
entitled to the benefit of their bargain expressed in the purchase agreement.  In Pegasus 

Mgmt. Co., Inc. v. Lyssa, Inc., 995 F. Supp. 43 (D. Mass. 1998), the Court followed Ziff-

Davis and held that Connecticut law does not require a claimant to demonstrate reliance 
on express warranties in a purchase agreement in order to recover on its warranty 
indemnity claims, commenting that under Connecticut law indemnity clauses are given 
their plain meaning, even if the meaning is very broad.  The Court further held that the 
claimant did not waive its rights to the benefits of the express warranties where the 
purchase agreement provided that “[e]very . . . warranty . . . set forth in this Agreement 
and . . . the rights and remedies . . . for any one or more breaches of this Agreement by 
the Sellers shall . . . not be deemed waived by the Closing and shall be effective 
regardless of . . . any prior knowledge by or on the part of the Purchaser.”  Similarly in 
American Family Brands, Inc. v. Giuffrida Enterprises, Inc., 1998 1998 WL 196402 
(E.D. Pa. Apr. 23, 1998), the Court, following Pennsylvania law and asset purchase 
agreement sections providing that “[a]ll of the representations . . . shall survive the 
execution and delivery of this Agreement and the consummation of the transactions 
contemplated hereunder” and “no waiver of the provisions hereof shall be effective 
unless in writing and signed by the party to be charged with such waiver,” sustained a 
claim for breach of a seller’s representation that there had been no material adverse 
change in seller’s earnings, etc. even though the seller had delivered to the buyer interim 
financial statements showing a significant drop in earnings.  Id. at *6.  Further, in 
Schwan-Stabilo Cosmetics GmbH & Co. v. PacificLink Int’l Corporation, 401 F.3d 28 
(2d Cir. 2005), the Second Circuit upheld a lower court determination that the acquiror 
was entitled to indemnification under a stock-purchase agreement, despite the acquiror’s 
pre-closing knowledge of the liabilities for which indemnification was sought and cited 
Ziff-Davis favorably; and again in Merrill Lynch & Co. v. Allegheny Energy, Inc., 500 
F.3d 171 (2d Cir. 2007) the Second Circuit cited Ziff-Davis in holding: 

Under New York law, an express warranty is part and parcel of 
the contract containing it and an action for its breach is grounded in 
contract.  See CBS, Inc. v. Ziff-Davis Publ’g Co., 75 N.Y.2d 496, 503 
(1990).  A party injured by breach of contract is entitled to be placed in 
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the position it would have occupied had the contract been fulfilled 
according to its terms. 

* * * 

In contrast to the reliance required to make out a claim for fraud, 
the general rule is that a buyer may enforce an express warranty even if it 
had reason to know that the warranted facts were untrue.  [Citations 
omitted]  This rule is subject to an important condition.  The plaintiff 
must show that it believed that it was purchasing seller’s promise 
regarding the truth of the warranted facts.  [Citation omitted]  We have 
held that where the seller has disclosed at the outset facts that would 
constitute a breach of warranty, that is to say, the inaccuracy of certain 
warranties, and the buyer closes with full knowledge and acceptance of 
those inaccuracies, the buyer cannot later be said to believe he was 
purchasing the seller’s promise respecting the truth of the warranties.  
[Citations omitted] 

See Subcommittee on Recent Judicial Developments, ABA Negotiated Acquisitions 
Committee, Annual Survey of Judicial Developments Pertaining to Mergers and 

Acquisitions, 61 Bus. Law. 987, 1002 (2006).  In 2007 there were two additional cases 
following the Ziff-Davis approach:  (i) Power Soak Systems, Inc. v. Emco Holdings, Inc., 
482 F. Supp. 2d 1125 (W.D. Mo. March 20, 2007) (“The key question is not ‘whether the 
buyer believed in the truth of the warranted information … but whether it believed it was 
purchasing the promise as to its truth’”); (ii) Cobalt Operating, LLC v. James Crystal 

Enterprises LLC (Del. Ch. No. 714 VCS July 20, 2007) (the Cobalt decision involved 
indemnification claims based on breaches of representations in an asset purchase 
agreement as to financial statements, conduct of business and no untrue material 
information provided; in holding for the plaintiff buyer as to the claims for 
indemnification under the purchase agreement, Delaware Vice Chancellor Leo Strine 
rejected defendant’s “sandbagging” contention that buyer’s preclosing due diligence had 
surfaced the facts that buyer initially discounted as immaterial discrepancies and later 
made a central part of its lawsuit evidence, which plaintiff contended thereby precluded 
plaintiff from suing on those facts, and held that a breach of a contractual representation 
claim is not dependent on a showing of justifiable reliance, noting that the purchase 
agreement expressly provided that no inspection, etc. shall affect seller’s representations:  
“[h]aving contractually promised [buyer] that it could rely on certain representations, 
[seller] is in no position to contend that [buyer] was unreasonable in relying on [seller’s] 
own binding words”). See Subcommittee on Recent Judicial Developments, ABA 
Negotiated Acquisitions Committee, Annual Survey of Judicial Developments Pertaining 

to Mergers and Acquisitions, 63 Bus. Law. 531, 546-547 (2008).  

Given the holdings of Galli and Hendricks and notwithstanding the trend of more 
recent cases to follow the Ziff-Davis approach, uncertainties remain as to the effect of the 
survival and non-waiver language in Section 11.1. Section 11.1 protects the Buyer if, in 
the face of a known dispute, the Seller and the Shareholders close believing or asserting 
that they are offering full performance under the acquisition agreement when, as 
adjudged later, they have not. However, reliance on Section 11.1 may be risky in cases in 
which there is no dispute over the inaccuracy of a representation. A Buyer that proceeds 
with the closing and later sues for indemnification can expect to be met with a defense 
based upon waiver and nonreliance with an uncertain outcome.   
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There does not appear to be any legitimate policy served by refusing to give 
effect to an acquisition agreement provision that the buyer is entitled to rely on its right to 
indemnification and reimbursement based on the seller’s representations even if the buyer 
learns that they are inaccurate before the closing. Representations are often viewed by the 
parties as a risk allocation and price adjustment mechanism, not necessarily as assurances 
regarding the accuracy of the facts that they state, and should be given effect as such.  
Galli should be limited to situations in which the agreement is ambiguous with respect to 
the effect of the buyer’s knowledge. 

11.2 INDEMNIFICATION AND REIMBURSEMENT BY SELLER AND SHAREHOLDERS 

Seller and each Shareholder, jointly and severally, will indemnify and hold harmless 
Buyer, and its Representatives, shareholders, subsidiaries, and Related Persons (collectively, the 
“Buyer Indemnified Persons”), and will reimburse the Indemnified Persons, for any loss, 
liability, claim, damage, expense (including costs of investigation and defense and reasonable 
attorneys’ fees and expenses) or diminution of value, whether or not involving a Third-Party 
Claim (collectively, “Damages”), arising from or in connection with: 

(a) any Breach of any representation or warranty made by Seller or either 
Shareholder in (i) this Agreement (without giving effect to any supplement to the 
Disclosure Letter), (ii) the Disclosure Letter, (iii) the supplements to the Disclosure 
Letter, (iv) the certificates delivered pursuant to Section 2.7 (for this purpose, each such 
certificate will be deemed to have stated that Seller’s and Shareholders’ representations 
and warranties in this Agreement fulfill the requirements of Section 7.1 as of the Closing 
Date as if made on the Closing Date without giving effect to any supplement to the 
Disclosure Letter, unless the certificate expressly states that the matters disclosed in a 
supplement have caused a condition specified in Section 7.1 not to be satisfied), (v) any 
transfer instrument or (vi) any other certificate, document, writing or instrument 
delivered by Seller or either Shareholder pursuant to this Agreement; 

(b) any Breach of any covenant or obligation of Seller or either Shareholder in this 
Agreement or in any other certificate, document, writing or instrument delivered by 
Seller or either Shareholder pursuant to this Agreement; 

(c) any Liability arising out of the ownership or operation of the Assets prior to the 
Effective Time other than the Assumed Liabilities; 

(d) any brokerage or finder’s fees or commissions or similar payments based upon 
any agreement or understanding made, or alleged to have been made, by any Person with 
Seller or either Shareholder (or any Person acting on their behalf) in connection with any 
of the Contemplated Transactions; 

(e) any product or component thereof  manufactured by or shipped, or any services 
provided by, Seller, in whole or in part, prior to the Closing Date; 

(f) any matter disclosed in Parts _____ of the Disclosure Letter; 
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(g) any noncompliance with any Bulk Sales Laws or fraudulent transfer law in 
respect of the Contemplated Transactions; 

(h) any liability under the WARN Act or any similar state or local Legal Requirement 
that may result from an “Employment Loss”, as defined by 29 U.S.C. § 2101(a)(6), 
caused by any action of Seller prior to the Closing or by Buyer’s decision not to hire 
previous employees of Seller; 

(i) any Employee Plan established or maintained by Seller; or 

(j) any Retained Liabilities. 

COMMENT 

Although the inaccuracy of a representation that survives the closing may give 
rise to a claim for damages for breach of the acquisition agreement without any express 
indemnification provision, it is customary in the acquisition of assets of a privately held 
company for the buyer to be given a clearly specified right of indemnification for 
breaches of representations, warranties, covenants, and obligations and for certain other 
liabilities. Although customary in concept, the scope and details of the indemnification 
provisions are often the subject of intense negotiation. 

Indemnification provisions should be carefully tailored to the type and structure 
of the acquisition, the identity of the parties, and the specific business risks associated 
with the seller. The Model Agreement indemnification provisions may require significant 
adjustment before being applied to a merger or stock purchase, because the transfer of 
liabilities by operation of law in each case is different. Other adjustments may be 
required for a purchase from a consolidated group of companies, a foreign corporation, or 
a joint venture, because in each case there may be different risks and difficulties in 
obtaining indemnification. Still other adjustments will be required to address risks 
associated with the nature of the seller’s business and its past manner of operation. 

Certain business risks and liabilities are not covered by traditional representations 
and may be covered by specific indemnification provisions (see, for example, subsections 
(c) through (i)).  Similar provision may also be made for liability resulting from a 
pending and disclosed lawsuit against the Seller which is not an assumed liability.  See 
also the discussion concerning WARN Act liabilities in the Comment to Section 10.1. 

In the absence of explicit provision to the contrary, the buyer’s remedies for 
inaccuracies in the seller’s and the shareholders’ representations may not be limited to 
those provided by the indemnification provisions.  The buyer may also have causes of 
action based on breach of contract, fraud and misrepresentation, and other federal and 
state statutory claims, until the expiration of the applicable statute of limitations. The 
seller, therefore, may want to add a clause providing that the indemnification provisions 
are the sole remedy for any claims relating to the sale of the assets.  This clause could 
also limit the parties’ rights to monetary damages only, at least after the closing.  (See 
Section 13.5 with respect to equitable remedies for enforcement of the Model Agreement 
and the first sentence of Section 13.6 relating to cumulative remedies.)  In some cases, 
the seller may prefer not to raise the issue and instead to rely on the limitations on when 
claims may be asserted (Section 11.7) and the deductible or “basket” provisions (Sections 
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11.5 and 11.6) as evidence of an intention to make the indemnification provisions the 
parties’ exclusive remedy.  The Model Agreement does not state that indemnification is 
the exclusive remedy, and these limitations expressly apply to liability “for 
indemnification or otherwise”, indicating a contrary intention of the parties. 

The scope of the indemnification provisions is important.  A buyer generally will 
want the indemnification provisions to cover breaches of representations in the disclosure 
letter, any supplements to the disclosure letter, and any other certificates delivered 
pursuant to the acquisition agreement, but may not want the indemnification provisions to 
cover breaches of noncompetition agreements, ancillary service agreements, and similar 
agreements related to the acquisition, for which there would normally be separate breach 
of contract remedies, separate limitations (if any) regarding timing and amounts of any 
claims for damages, and perhaps equitable remedies. 

The Model Agreement provides for indemnification for any inaccuracy in the 
documents delivered pursuant to the acquisition agreement. Broadly interpreted, this 
could apply to any documents reviewed by the buyer during its due diligence 
investigation. The buyer may believe that it is entitled to this degree of protection, but the 
seller can argue that (a) if the buyer wants to be assured of a given fact, that fact should 
be included in the representations in the acquisition agreement, and (b) to demand that all 
documents provided by the seller be factually accurate, or to require the seller to correct 
inaccuracies in them, places unrealistic demands on the seller and would needlessly 
hamper the due diligence process. As an alternative, the seller and its shareholders may 
represent that they are not aware of any material inaccuracies or omissions in certain 
specified documents reviewed by the buyer during the due diligence process. 

Section 11.2(a)(i) provides for indemnification for any breach of the Seller’s and 
the Shareholders’ representations in the acquisition agreement and the Disclosure Letter 
as of the date of signing.  A seller may seek to exclude from the indemnity a breach of the 
representations in the original acquisition agreement if the breach is disclosed by 
amendments to the disclosure letter before the closing. This provides an incentive for the 
seller to update the disclosure letter carefully, although it also limits the buyer’s remedy 
to refusing to complete the acquisition if a material breach of the original representations 
is discovered and disclosed by the Seller.  For a discussion of related issues, see the 
Comment to Section 11.1. 

Section 11.2(a)(iv) also provides for indemnification for an undisclosed breach of 
the Seller’s representations as of the closing date through the reference in subsection (a) 
to the closing certificate required by Section 2.7.  This represents customary practice. 
However, the Model Agreement departs from customary practice by providing that, if a 
certificate delivered at Closing by the Seller or a Shareholder discloses inaccuracies in 
the Seller’s representations as of the closing date, this disclosure will be disregarded for 
purposes of an indemnification claim under Section 11.2(a)(iv) (that is, the Seller and the 
Shareholders will still be subject to indemnification liability for such inaccuracies) unless 
the Seller states in the certificates delivered pursuant to Section 2.7 that these 
inaccuracies resulted in failure of the condition set forth in Section 7.1, thus permitting 
the Buyer to elect not to close.  Although unusual, this structure is designed to protect the 
Buyer from changes that occur after the execution of the acquisition agreement and 
before the closing that are disclosed before the closing.  The provision places an 
additional burden upon the Seller to expressly state in writing that due to inaccuracies in 
its representations and warranties as of the closing date, Buyer has no obligation to close 
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the transaction.  Only if the Buyer elects to close after such statement is made in the 
certificate, will the Buyer lose its right to indemnification for damages resulting from 
such inaccuracies.  Such disclosure, however, would not affect the Buyer’s 
indemnification rights to the extent that the representations and warranties were also 
breached as of the signing date. 

Sections 11.2(c) – (j) are intended to be standalone provisions that allocate the 
specified risks independently of any allocation in the representations and warranties or in 
the covenants stated elsewhere in the Model Agreement.  Thus, Seller could be obligated 
to indemnify Buyer under Section 11.2(c) – (j) irrespective of whether the claim could be 
based a breach of a representation or warranty in Article III or any of Seller’s promises 
elsewhere in the agreement.  This is significant because the limitation on Seller’s 
indemnification obligations in Section 11.5 references only Section 11.2(a) and thus is 
only applicable to breeches of representations.  This significance is increased by ABRY 

Partners V, L.P. v. F&W Acquisition LLC, 891 A.2d 1032 (Del. Ch. 2006), which held 
that a seller cannot limit its liability for knowing breaches of its representations and 
warranties in a stock purchase agreement.  In ABRY, the Court held that a seller cannot 
protect itself from the possibility that the sale could be rescinded if the buyer can show 
that either (1) the seller knew the contractual representations and warranties were false, or 
(2) the seller lied to the buyer about a contractual representation or warranty; but, 
conversely, the seller will be protected – and the buyer will not be permitted to seek 
rescission- if the buyer’s claim is premised on intentional misrepresentation by the seller 
as to matters that the buyer expressly agreed to leave outside of the scope of the 
representations and warranties written into the agreement.  See Comments to Sections 
11.5 and 11.7 infra. 

Most recently, however, in OverDrive v. Baker & Taylor, Inc., 2011 Del. Ch. 
LEXIS 91 (Del. Ch. June 17, 2011), the Delaware Court of Chancery refused to dismiss a 
claim for fraud concerning extra-contractual statements made with respect to a 
distribution agreement and venture between two companies that included a clear anti-
reliance provision.  It is unclear how the court’s holding at the motion to dismiss stage in 
OverDrive will impact the seemingly settled rule from ABRY that a party cannot 
successfully pursue a claim for fraud based on representations made outside the four 
corners of an agreement with an unambiguous anti-reliance clause. 

The suggestion in The Hartz Consumer Group, Inc. v. JWC Hartz Holdings, Inc., 
Index No. 600610/03 (N.Y. Sup. Ct. Oct. 27, 2005), aff’d, 33 A.D.3d 555 (N.Y. App. 
Div. 2006), that a provision in the Model Stock Purchase Agreement comparable Section 
11.2(e) is not a standalone provision that allocates the specified risks independently of 
any breech of the representations and warranties is incorrect, represents a misreading of 
the ABA Model Stock Purchase Agreement, and should not be authoritative in respect of 
Section 11.2 of the Model Agreement or otherwise. 

Section 11.2(c) provides that Buyer will be indemnified for “any Liability arising 
out of the ownership or operation of the [purchased] Assets prior to the Effective Time 
other than Assumed Liabilities.”  In Honeywell Int’l, Inc. v. Phillips Petroleum Co., 415 
F.3d 429 (5th Cir. 2005), the Fifth Circuit held that such a provision did not obligate 
buyer to indemnify seller for liabilities related to assets of the sold business that had been 
previously sold to a third party as the liabilities did not relate to assets transferred in the 
transaction to which the indemnification related. 
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Section 11.2 provides for joint and several liability, which the buyer will 
typically request and the seller, seeking to limit the exposure of its shareholders to several 
liability (usually in proportion to each shareholder’s percentage ownership), may oppose. 
Occasionally, different liability will be imposed on different shareholders, depending on 
the representations at issue, and the seller itself will almost always be jointly and 
severally liable to the buyer without any such limitation.  The shareholders may 
separately agree to allocate responsibility among themselves in a manner different from 
that provided in the acquisition agreement (for example, a shareholder who has been 
active in the business may be willing to accept a greater share of the liability than one 
who has not). 

Factors of creditworthiness may influence the buyer in selecting the persons from 
whom to seek indemnity.  For example, a seller would not be creditworthy after the 
closing if it were likely to distribute its net assets to its shareholders as soon as 
practicable thereafter.  If the seller is part of a consolidated group of companies, it may 
request that the indemnity be limited to, and the buyer may be satisfied with an indemnity 
from, a single member of the seller’s consolidated group (often the ultimate parent), as 
long as the buyer is reasonably comfortable with the credit of the indemnitor. In other 
circumstances, the buyer may seek an indemnity (or guaranty of an indemnity) from an 
affiliate (for example, an individual who is the sole shareholder of a thinly capitalized 
holding company). For other ways of dealing with an indemnitor whose credit is 
questionable, see the Comment to Section 11.8. 

The persons indemnified may include virtually everyone on the buyer’s side of 
the acquisition, including directors, officers, and shareholders who may become 
defendants in litigation involving the acquired business or the assets or who may suffer a 
loss resulting from their association with problems at the acquired business.  It may be 
appropriate to include fiduciaries of the buyer’s employee benefit plans if such plans 
have played a role in the acquisition, such as when an employee stock ownership plan 
participates in a leveraged buyout. These persons are not, however, expressly made 
third-party beneficiaries of the indemnification provisions, which may therefore be read 
as giving the buyer a contractual right to cause the seller to indemnify such persons, and 
Section 13.9 provides that no third-party rights are created by the acquisition agreement. 
Creation of third-party beneficiary status may prevent the buyer from amending the 
indemnification provisions or compromising claims for indemnification without 
obtaining the consent of the third-party beneficiaries. 

The scope of damage awards is a matter of state law.  The definition of 
“Damages” in the Model Agreement is very broad and includes, among other things, 
“diminution of value” and other losses unrelated to third-party claims.  Moreover, the 
definition of “Damages” does not exclude incidental, consequential or punitive damages, 
thereby reserving to the buyer a claim for these damages in an indemnification dispute.  
A seller may seek to narrow the definition.  See Glenn D. West and Sara G. Duran, 
Reassessing the “Consequences” of Consequential Damage Waivers in Acquisition 

Agreements, 63 Bus. Law. 777 (May 2008).  A seller may also seek to include “lost 
shareholder premium” in Damages for the purposes of claims by seller.  See the 
Comment to Section 13.9 infra. 

The common law definition of the term “indemnification” describes a 
restitutionary cause of action in which a plaintiff sues a defendant for reimbursement of 
payments made by the plaintiff to a third party.  A court may hold, therefore, that a 
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drafter’s unadorned use of the term “indemnification” (usually coupled with “and hold 
harmless”) refers only to compensation for losses due to third-party claims.  See Pacific 

Gas & Electric Co. v. G. W. Thomas Drayage & Rigging Co., 442 P.2d 641, 646 n.9 
(Cal. 1968) (indemnity clause in a contract ambiguous on the issue; failure to admit 
extrinsic evidence on the point was error); see also Mesa Sand & Gravel Co. v. Landfill, 

Inc., 759 P.2d 757, 760 (Colo. Ct. App. 1988), rev’d in part on other grounds, 776 P.2d 
362 (Colo. 1989) (indemnification clause covers only payments made to third parties).  
But see Atari Corp. v. Ernst & Whinney, 981 F.2d 1025, 1031 (9th Cir. 1992) (limiting 
Pacific Gas & Electric and relying on Black’s Law Dictionary; the term 
“indemnification” is not limited to repayment of amounts expended on third party 
claims); Edward E. Gillen Co. v. U.S., 825 F.2d 1155, 1157 (7th Cir. 1987) (same).  
Modern usage and practice have redefined the term “indemnification” in the acquisition 
context to refer to compensation for all losses and expenses, from any source, caused by a 
breach of the acquisition agreement (or other specified events).  The courts presumably 
will respect express contract language that incorporates the broader meaning.  In Section 
11.2 of the Model Agreement, the express language that a third-party claim is not 
required makes the parties’ intent unequivocally clear that compensable damages may 
exist absent a third-party claim and if no payment has been made by the Buyer to any 
person. 

The amount to be indemnified is generally the dollar value of the out-of-pocket 
payment or loss. That amount may not fully compensate the buyer, however, if the loss 
relates to an item that was the basis of a pricing multiple. For example, if the buyer 
agreed to pay $10,000,000, which represented five times earnings, but it was discovered 
after the closing that annual earnings were overstated by $200,000 because inventories 
were overstated by that amount, indemnification of $200,000 for the inventory shortage 
would not reimburse the buyer fully for its $1,000,000 overpayment. The acquisition 
agreement could specify the basis for the calculation of the purchase price (which may be 
hotly contested by the seller) and provide specifically for indemnification for 
overpayments based on that pricing methodology. The buyer should proceed cautiously 
in this area, since the corollary to the argument that it is entitled to indemnification based 
on a multiple of earnings is that any matter that affects the balance sheet but not the 
earnings statement (for example, fixed asset valuation) should not be indemnified at all. 
Furthermore, raising the subject in negotiations may lead to an express provision 
excluding the possibility of determining damages on this basis. The inclusion of 
diminution of value as an element of damages gives the buyer flexibility to seek recovery 
on this basis without an express statement of its pricing methodology. 

The seller often argues that the appropriate measure of damages is the amount of 
the buyer’s out-of-pocket payment, less any tax benefit that the buyer receives as a result 
of the loss, liability, or expense. If this approach is accepted, the logical extension is to 
include in the measure of damages the tax cost to the buyer of receiving the 
indemnification payment (including tax costs resulting from a reduction in basis, and the 
resulting reduction in depreciation and amortization or increase in gain recognized on a 
sale, if the indemnification payment is treated as an adjustment of purchase price). The 
resulting provisions, and the impact on the buyer’s administration of its tax affairs, are 
highly complex and the entire issue of adjustment for tax benefits and costs is often 
omitted to avoid this complexity. The seller may also insist that the acquisition agreement 
explicitly state that damages will be net of any insurance proceeds or payments from any 
other responsible parties. If the buyer is willing to accept such a limitation, it should be 
careful to ensure that it is compensated for any cost it incurs due to insurance or other 
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third-party recoveries, including those that may result from retrospective premium 
adjustments, experience-based premium adjustments, and indemnification obligations. 

An aggressive seller may also seek to reduce the damages to which the buyer is 
entitled by any so-called “found assets” (assets of the seller not reflected on its financial 
statements).  The problems inherent in valuing such assets and in determining whether 
they add to the value to the seller in a way not already taken into account in the purchase 
price lead most buyers to reject any such proposal. 

Occasionally, a buyer insists that damages include interest from the date the 
buyer first is required to pay any expense through the date the indemnification payment is 
received. Such a provision may be appropriate if the buyer expects to incur substantial 
expenses before the buyer’s right to indemnification has been established, and also 
lessens the seller’s incentive to dispute the claim for purposes of delay. 

If the acquisition agreement contains post-closing adjustment mechanisms, the 
seller should ensure that the indemnification provisions do not require the seller and the 
shareholders to compensate the buyer for matters already rectified in the post-closing 
adjustment process. This can be done by providing that the damages subject to 
indemnification shall be reduced by the amount of any corresponding post-closing 
purchase price reduction. 

Generally, indemnification is not available for claims made that later prove to be 
groundless. Thus, the buyer could incur substantial expenses in investigating and 
litigating a claim without being able to obtain indemnification. In this respect, the 
indemnification provisions of the Model Agreement, and most acquisition agreements, 
provide less protection than indemnities given in other situations such as securities 
underwriting agreements. 

One method of providing additional, if desired, protection for the buyer would be 
to insert “defend,” immediately before “indemnify” in the first line of Section 11.2.  
Some attorneys would also include any allegation, for example, of a breach of a 
representation as a basis for invoking the seller’s indemnification obligations.  Note the 
use of “alleged” in Section 11.2(d).  “Defend” has not been included in the first line of 
Section 11.2 for several reasons: (i) Sections 11.2, 11.3 and 11.4 address the monetary 
allocation of risk; (ii) Section 11.9 deals specifically with the procedures for handling the 
defense of Third Party Claims; and (iii) perhaps most importantly, the buyer does not 
always want the seller to be responsible for the actual defense of a third party claim, as 
distinguished from the issue of who bears the cost of defense.  Note that Section 11.10 
provides that a claim for indemnification not involving a third party claim must be paid 
promptly by the party from whom indemnification is sought. 

The Model Stock Purchase Agreement uses the term “Loss” instead of “Damages,” and 
defines and explains “Loss” as follows in Article I: 

“Loss”—any cost, loss, liability, obligation, claim, cause of 
action, damage, deficiency, expense (including costs of 
investigation and defense and reasonable attorneys’ fees and 
expenses), fine, penalty, judgment, award, assessment, or 
diminution of value. 
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COMMENT 

The term “Loss” is used instead of the term “Damages” to avoid 
judicial construction that the term includes a requirement that the 
Loss arise from a breach of duty. See The Hartz Consumer 
Group, Inc. v. JWC Hartz Holdings, Inc., Index No. 600610/03 
(N.Y. Sup. Ct. Oct. 27, 2005), aff’d, 33 A.D.3d 555 (N.Y. App. 
Div. 2006). The definition of “Loss” sets forth a broad range of 
matters that connote harm to a Person; limitations as to how a 
Loss may arise in a given context are left to the provisions that 
use the defined term. 

See commentary to Section 11.2. 

The reasons for the use of the term “Loss” in the Model Stock Purchase Agreement are 
further explained in the Comment to Section 11.2 of the Model Stock Purchase Agreement as 
follows: 

DEFINITION OF LOSS 

COMMENT 

Loss. The definition of “Loss” set forth in Section 1.1 is very broad and 
includes, among other things, losses unrelated to third-party claims. 
However, the common law definition of the term “indemnification” 
describes a restitutionary cause of action in which a plaintiff sues a 
defendant for reimbursement of payments made by the plaintiff to a third 
party. A court may hold, therefore, that a drafter’s unadorned use of the 
term “indemnify” (usually coupled with “and hold harmless”) refers only 
to compensation for losses due to third-party claims. See Pacific Gas & 

Electric Co. v. G.W. Thomas Drayage & Rigging Co., 442 P.2d 641 (Cal. 
1968) (indemnity clause in a contract ambiguous on the issue; failure to 
admit extrinsic evidence on the point was error); see also Mesa Sand & 

Gravel Co. v. Landfill, 759 P.2d 757 (Colo. Ct. App. 1988), rev’d in part 

on other grounds, 776 P.2d 362 (Colo. 1989) (indemnification clause 
covers only payments made to third parties). But see Atari Corp. v. Ernst 

& Whinney, 981 F.2d 1025 (9th Cir. 1992) (limiting Pacific Gas & 

Electric and relying on Black’s Law Dictionary; the term 
“indemnification” is not limited to repayment of amounts expended on 
third-party claims); Edward E. Gillen Co. v. U.S., 825 F.2d 1155 (7th 
Cir. 1987). Modern usage and practice have redefined the term 
“indemnification” in the acquisition context to refer to compensation for 
all losses and expenses, regardless of source, caused by a breach of the 
acquisition agreement (or other specified events). The courts should 
respect express contract language that incorporates the broader meaning. 

The Model Agreement also includes the requirement of Sellers to “pay” 
and “reimburse” Buyer Indemnified Persons. Reference to payment and 
reimbursement is intended to further avoid potentially troublesome case 
law regarding the implications of narrowly defining the word 
“indemnify.” 
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The Model Agreement does not expressly include interest within the 
definition of Loss. Buyer may provide that damages include interest from 
the date Buyer first is required to pay any expense through the date the 
indemnification payment is received. Such a provision may be 
appropriate if Buyer expects to incur substantial expenses before Buyer’s 
right to indemnification has been established and also lessens Sellers’ 
incentive to dispute the claim for purposes of delay. If any 
indemnification is fully litigated to a judgment, state law may provide for 
pre-judgment interest in any event. 

The amount to be indemnified is generally the dollar value of the out-of-
pocket payment or loss. That amount may not fully compensate Buyer, 
however, if the loss relates to an item that was the basis of a pricing 
multiple. 

For example, if Buyer agreed to pay $10 million, which represented five 
times the target’s earnings for the prior year, but it was discovered after 
the closing that annual earnings were overstated by $200,000, 
indemnification of $200,000 would not reimburse Buyer fully for its $1 
million overpayment. The Model Agreement could specify the basis for 
the calculation of the purchase price (which may be vigorously contested 
by Sellers) and provide specifically for indemnification for overpayments 
based on that pricing methodology. Buyer should proceed cautiously in 
this area, since the corollary to the argument that it is entitled to 
indemnification based on a multiple of earnings is that any matter that 
affects the balance sheet, but not the earnings statement (for example, 
fixed asset valuation), should not be indemnified at all. Furthermore, 
raising the subject in negotiations may lead to an express provision 
excluding the possibility of determining damages on this basis. The 
inclusion of diminution in value as an element of damages gives a buyer 
flexibility to seek recovery on this basis without an express statement of 
its pricing methodology. In Cobalt Operating, LLC v. James Crystal 

Enterprises, Inc., 2007 WL 2142926 (Del. Ch. 2007), aff’d, 945 A.2d 
594 (Del. 2008), the court looked very carefully at a claim based on a 
deficiency in represented cash flow and awarded a multiple. See KLING 

& NUGENT § 15.02[3]. 

Duty to Mitigate. The duty to mitigate is a principle of contract law 
requiring that a party exert reasonable efforts to minimize losses. 
RESTATEMENT (SECOND) OF CONTRACTS § 350; 11 CORBIN ON 

CONTRACTS § 57.11. While this principle is generally referred to as a 
duty, it is really a means by which a party breaching a contract can 
invoke a failure to mitigate as a defense to reduce the damages for which 
it otherwise might be liable. For example, in Vigortone AG Products, 

Inc. v. AG Products, Inc., 316 F.3d 641 (7th Cir. 2002), the court 
considered charges of fraud and breach of contract in the sale of a 
business. It appeared to the court that the buyer could have averted most 
of the loss by hedging contracts that it had inherited, in which case it 
would not be entitled to recover damages that it could readily have 
avoided. The decision of the lower court was reversed and this matter 
was left to be dealt with on remand. 
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SELLERS’ RESPONSE 

Loss. The definition of “Loss” may be found by Sellers to be 
exceedingly broad. Sellers can argue that “costs of investigation” should 
not be an element of damages, except perhaps in response to a Third-
Party Claim. Sellers can object to being put in a position of financing a 
voluntary investigation by Buyer (a “fishing expedition”) to find fault in 
order to make the case against Sellers, as opposed to some legally 
mandated investigation (for example, in the case of an environmental 
matter where there is an indication of a spill or discharge that Buyer is 
legally obligated to investigate). 

Sellers may assert that incidental or consequential damages should be 
expressly excluded, as should punitive damages. It is one thing for Buyer 
to be entitled to compensatory or actual damages (i.e., damages that flow 
directly and immediately from the breach,) but any damages other than 
compensatory damages are speculative and remote and will encourage 
contention between Buyer and Sellers. See West & Duran, Reassessing 

the Consequences of “Consequential” Damage Waivers in Acquisition 

Agreements, 63 BUS. LAW. 777 (2008). 

The inclusion of “reasonable attorneys’ fees and expenses” may also be 
objectionable to Sellers, except perhaps in connection with the defense of 
a third-party action against Buyer. Sellers can argue that a well-financed 
Buyer could intimidate or take advantage of weaker Sellers by holding 
over their heads the threat of massive legal fees. Moreover, as in the case 
of expenses of investigation, Sellers would have the same objection to 
attorneys’ fees that Buyer might incur in investigating nonthird-party 
claims and in developing the case against Sellers. 

Sellers are likely to resist inclusion of “diminution of value” precisely to 
preclude a multiple-of-earnings theory. Sellers could argue that they have 
no control or influence on how Buyer makes its price determination, and 
that, if it were to have been the subject of open negotiations, Sellers 
would never have agreed to it. 

Reduction by Tax Benefit and Insurance. Sellers often argue that the 
appropriate measure of damages is the amount of Buyer’s out-of-pocket 
payment, less any tax benefit that Buyer receives as a result of the loss, 
liability, or expense. If this approach is accepted, the logical extension is 
to include in the measure of damages the tax cost to Buyer of receiving 
the indemnification payment (including tax costs resulting from a 
reduction in basis, and the resulting reduction in depreciation and 
amortization or increase in gain recognized on a sale, if the 
indemnification payment is treated as an adjustment of purchase price). 
These tax provisions are often highly complex and dependent on Buyer’s 
particular tax status and administration of its tax affairs. Consequently, 
the entire issue of offsets against indemnification for tax benefits is often 
omitted. 
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Sellers may also argue that the Model Agreement should explicitly state 
that damages will be net of any insurance proceeds or payments from any 
other responsible parties. If Buyer is willing to accept such a limitation 
on the amount of its indemnification recovery, it may wish to consider 
seeking to be compensated for any cost it incurs due to its efforts to 
obtain insurance or other third-party recoveries, including those that may 
result from retrospective premium adjustments, experience-based 
premium adjustments, and indemnification obligations. Including 
insurance raises timing issues since insurance payments are often 
delayed, and are frequently subject to negotiations and disputes with the 
insurance carriers. See KLING & NUGENT § 15.03[2]. 

Purchase Price Adjustment. The Model Agreement contains a purchase 
price adjustment mechanism in Sections 2.5 and 2.6. Sellers will often 
request a provision to the effect that the indemnification provisions do 
not require Sellers to compensate Buyer for matters already taken into 
account through the post-closing adjustment mechanism provided for 
elsewhere in the Agreement. This can be done by providing that the 
losses subject to indemnification for a matter that was also the subject of 
a post-closing adjustment are reduced by the amount of the 
corresponding purchase price reduction. See commentary to Section 2.5. 

11.3 INDEMNIFICATION AND REIMBURSEMENT BY SELLER — ENVIRONMENTAL 

MATTERS 

In addition to the other indemnification provisions in this Article 11, Seller and each 
Shareholder, jointly and severally, will indemnify and hold harmless Buyer and the other Buyer 
Indemnified Persons, and will reimburse Buyer and the other Buyer Indemnified Persons, for any 
Damages (including costs of cleanup, containment, or other remediation) arising from or in 
connection with: 

(a) any Environmental, Health and Safety Liabilities arising out of or relating to: (i) 
the ownership or operation by any Person at any time on or prior to the Closing Date of 
any of the Facilities, Assets, or the business of Seller, or (ii) any Hazardous Materials or 
other contaminants that were present on the Facilities or Assets at any time on or prior to 
the Closing Date; or 

(b) any bodily injury (including illness, disability and death, and regardless of when 
any such bodily injury occurred, was incurred, or manifested itself), personal injury, 
property damage (including trespass, nuisance, wrongful eviction, and deprivation of the 
use of real property), or other damage of or to any Person or any Assets in any way 
arising from or allegedly arising from any Hazardous Activity conducted by any Person 
with respect to the business of Seller or the Assets prior to the Closing Date, or from any 
Hazardous Material that was (i) present or suspected to be present on or before the 
Closing Date on or at the Facilities (or present or suspected to be present on any other 
property, if such Hazardous Material emanated or allegedly emanated from any Facility 
and was present or suspected to be present on any Facility on or prior to the Closing 
Date) or Released or allegedly Released by any Person on or at any Facilities or Assets at 
any time on or prior to the Closing Date. 
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Buyer will be entitled to control any Remedial Action, any Proceeding relating to an 
Environmental Claim, and, except as provided in the following sentence, any other Proceeding 
with respect to which indemnity may be sought under this Section 11.3. The procedure described 
in Section 11.9 will apply to any claim solely for monetary damages relating to a matter covered 
by this Section 11.3. 

COMMENT 

It is not unusual for an asset purchase agreement to contain indemnities for 
specific matters that are disclosed by the seller and, therefore, would not be covered by 
an indemnification limited to breaches of representations (such as a disclosed pending 
litigation) or that represent an allocation of risks for matters not known to either party.  
The Section 11.3 provision for indemnification for environmental matters is an example 
of this type of indemnity, and supplements and overlaps the indemnification provided in 
Section 11.2(a), which addresses inaccuracies in or inconsistencies with the Seller’s 
representations (including those pertaining to the environment in Section 3.22). 

There are several reasons why a buyer may seek to include separate 
indemnification for environmental matters instead of relying on the general 
indemnification based on the seller’s representations.  Environmental matters are often 
the subject of a risk allocation agreement with respect to unknown and unknowable 
liabilities, and sellers who are willing to assume those risks may nevertheless be reluctant 
to make representations concerning factual matters of which they can not possibly have 
knowledge.  An indemnification obligation that goes beyond the scope of the 
representation implements such an agreement.  In addition, the nature of, and the 
potential for disruption arising from, environmental clean up activities often leads the 
buyer to seek different procedures for handling claims with respect to environmental 
matters.  A buyer will often feel a greater need to control the clean up and related 
proceedings than it will to control other types of litigation.  Finally, whereas 
indemnification with respect to representations regarding compliance with laws typically 
relates to laws in effect as of the closing, environmental indemnification provisions such 
as that in Section 11.3 impose an indemnification obligation with respect to 
Environmental, Health and Safety Liabilities, the definition of which in Section 1.1 is 
broad enough to cover liabilities under not only existing, but future, Environmental Laws. 

The seller may object to indemnification obligations regarding future 
environmental laws and concomitant liabilities arising from common law decisions 
interpreting such laws.  From the buyer’s perspective, however, such indemnification is 
needed to account for strict liability statutes such as CERCLA that impose liability 
retroactively.  The seller may insist that the indemnification clearly be limited to existing 
or prior laws. 

The effectiveness of contractual provisions such as indemnification in protecting 
the buyer against environmental liabilities is difficult to evaluate. Such liabilities may be 
discovered at any time in the future and are not cut off by any statute of limitations that 
refers to the date of release of hazardous materials. In contrast, a contractual provision 
may have an express temporal limitation, and in any event should be expected to decrease 
in usefulness over time as parties go out of existence or become difficult to locate 
(especially when the shareholders are individuals). The buyer may be reluctant to assume 
that the shareholders will be available and have adequate resources to meet an obligation 
that matures several years after the acquisition. In addition, environmental liabilities may 
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be asserted by governmental agencies and third parties, which are not bound by the 
acquisition agreement and are not bound to pursue only the indemnitor. 

It is often difficult to assess the economic adequacy of an environmental 
indemnity. Even with an environmental audit, estimates of the cost of remediation or 
compliance may prove to be considerably understated years later when the process is 
completed, and the shareholders’ financial ability to meet that obligation at that time 
cannot be assured. These limitations on the usefulness of indemnification provisions may 
lead, as a practical matter, to the negotiation of a price reduction, environmental 
insurance or an increased escrow of funds or letter of credit to meet indemnification 
obligations, in conjunction with some limitation on the breadth of the provisions 
themselves. Often, the amount of monies saved by the buyer at the time of the closing 
will be far more certain than the amount it may receive years later under an 
indemnification provision. 

Despite some authority to the effect that indemnity agreements between 
potentially responsible parties under CERCLA are unenforceable (see CPC Int’l, Inc. v. 

Aerojet-General Corp., 759 F. Supp. 1269 (W.D. Mich. 1991); AM Int’l Inc. v. 

International Forging Equip., 743 F. Supp. 525 (N.D. Ohio 1990)), it seems settled that 
Section 107(e)(1) of CERCLA (42 U.S.C. Section 9607(e)(1)) expressly allows the 
contractual allocation of environmental liabilities between potentially responsible parties, 
and such an indemnification provision would thus be enforceable between the buyer and 
the seller.  See, e.g., Smith Land & Improvement Corp. v. Celotex Corp., 851 F.2d 86 (3rd 
Cir.1988), cert. denied, 488 U.S. 1029 (1989); Mardan Corp. v. CGC Music, Ltd., 804 
F.2d 1454 (9th Cir. 1986); Parker and Savich, Contractual Efforts to Allocate the Risk of 

Environmental Liability:  Is There a Way to Make Indemnities Worth More Than the 

Paper They Are Written On?, 44 Sw. L.J. 1349 (1991).  Section 107(e)(1) of CERCLA, 
however, bars such a contractual allocation between parties from limiting the rights of the 
government or any third parties to seek redress from either of the contracting parties. 

One consequence of treating an unknown risk through an indemnity instead of a 
representation is that the buyer may be required to proceed with the acquisition even if a 
basis for the liability in question is discovered prior to the closing, because the existence 
of a liability subject to indemnification will not by itself cause a failure of the condition 
specified in Section 7.1. The representations in Section 3.22 substantially overlap this 
indemnity in order to avoid that consequence. 

The issue of control of cleanup and other environmental matters is often 
controversial. The buyer may argue for control based upon the unusually great potential 
that these matters have for interference with business operations. The seller may argue for 
control based upon its financial responsibility under the indemnification provision. 

If the seller and the shareholders are unwilling to commit to such broad 
indemnification provisions, or if the buyer is not satisfied with such provisions because of 
specific environmental risks that are disclosed or become known through the due 
diligence process or are to be anticipated from the nature of the seller’s business, several 
alternatives exist for resolving the risk allocation problems that may arise. For example, 
the seller may ultimately agree to a reduction in the purchase price in return for deletion 
or limitation of its indemnification obligations. 
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The seller and the shareholders are likely to have several concerns with the 
indemnification provisions in Section 11.3. Many of these concerns are discussed in the 
comments to Section 3.22, such as the indemnification for third-party actions and with 
respect to substances that may be considered hazardous in the future or with respect to 
future environmental laws. The seller and the shareholders may also be interested in 
having the buyer indemnify them for liabilities arising from the operation of the seller’s 
business after the closing, although they may find it difficult to articulate the basis on 
which they may have liability for these matters. 

Although representations and indemnification provisions address many 
environmental issues, it is typical for the buyer to undertake an environmental due 
diligence process prior to acquiring any interest from the seller.  See the Comment to 
Section 7.10. 

11.4 INDEMNIFICATION AND REIMBURSEMENT BY BUYER 

Buyer will indemnify and hold harmless Seller, and will reimburse Seller, for any 
Damages arising from or in connection with: 

(a) any Breach of any representation or warranty made by Buyer in this Agreement or 
in any certificate, document, writing or instrument delivered by Buyer pursuant to this 
Agreement; 

(b) any Breach of any covenant or obligation of Buyer in this Agreement or in any 
other certificate, document, writing or instrument delivered by Buyer pursuant to this 
Agreement; 

(c) any claim by any Person for brokerage or finder’s fees or commissions or similar 
payments based upon any agreement or understanding alleged to have been made by such 
Person with Buyer (or any Person acting on Buyer’s behalf) in connection with any of the 
Contemplated Transactions; 

(d) any obligations of Buyer with respect to bargaining with the collective bargaining 
representatives of Active Hired Employees subsequent to the Closing; or 

(e) any Assumed Liabilities. 

COMMENT 

In general, the indemnification by the buyer is similar to that by the seller. The 
significance of the buyer’s indemnity will depend to a large extent on the type of 
consideration being paid and, as a result, on the breadth of the buyer’s representations. If 
the consideration paid to a seller is equity securities of the buyer, the seller may seek 
broad representations and indemnification comparable to that given by the seller, 
including indemnification that covers specific known problems. In all cash transactions, 
however, the buyer’s representations are usually minimal and the buyer generally runs 
little risk of liability for post-closing indemnification. It is not unusual for the buyer’s 
first draft to omit this provision entirely. 
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A seller might request that the acquisition agreement contain an analogue to 
Section 11.2(c) to allocate the risk of post-closing operations more clearly to the buyer.  
Such a provision could read as follows: 

“(c) Any Liability arising out of the ownership or operation of the Assets 
after the Closing Date other than the Retained Liabilities.” 

In the event that a buyer wrongfully terminates the purchase agreement or refuses 
to close, the buyer could be liable under Section 11.4 of the Model Agreement and under 
common law for breach of contract.  Rus, Inc. v. Bay Industries, Inc. and SAC, Inc., 2004 
WL 1240578 (S.D.N.Y. May 25, 2004), was a breach of contract action arising out of the 
proposed sale by Rus. Inc. (“Seller”) of a wholly owned subsidiary to Bay Industries, Inc. 
(“Buyer”) and SAC, Inc. (Buyer’s newco acquisition subsidiary) pursuant to a stock 
purchase agreement they entered into on January 29, 2001.  Buyer refused to close the 
sale on the grounds that certain conditions to closing enumerated in the purchase 
agreement had not been satisfied by the Seller.  Seller brought a breach of contract action, 
asserting that in fact all purchase agreement conditions to the closing had been fulfilled 
and seeking money damages from the Buyer for its failure to close pursuant to the 
purchase agreement.  In a lengthy and detailed factual analysis in which the Court 
weighed the testimony of expert and party witnesses, the Court concluded that these 
closing conditions had been satisfied and that the real reason for the Buyer’s decision to 
walk was Buyer’s remorse – concern on the Buyer’s part that it had over-extended itself 
financially and that it had made a bad deal. The Court found that the Buyer had breached 
the contract and awarded substantial damages to the Seller. The Rus case is interesting 
both for (i) its focus on the contemporaneous actions of the parties in weighing the 
materiality of the developments and the reasonableness of the actions in response and (ii) 
its analysis in calculating the damages awarded to Seller to compensate it for Buyer’s 
breach of contract. 

In Russ the two purchase agreement conditions to closing that were relied upon 
by Buyer in aborting the transaction were receipt of (1) a satisfactory Phase I 
environmental report and (2) two landlord consents. As to the Phase I environmental 
report, the purchase agreement only required that the report be delivered, which 
happened, and that “Buyer shall be reasonably satisfied therewith,” which was the issue. 
The Court held that “reasonably satisfied” required that Buyer act in “good faith” in 
evaluating the issues raised by the report. After weighing testimony and noting that that 
(i) Seller had agreed to pay the cost of remediation, which was nominal in view of the 
size of the transaction and could have been completed prior to closing if Buyer had not 
agreed to postpone the work until after closing, (ii) there was no evidence of any material 
environmental liabilities or any governmental enforcement action, and (iii) the parties, 
their consultants and counsel did not act as if the environmental issues identified in the 
report were serious until Buyer decided to abort the deal, the Court found that the 
environmental issues were trivial and that Buyer was not acting in good faith and 
reasonably in refusing to close on the basis thereof. 

As to the landlord consents, the Court found that (a) the landlords had initially 
declined to consent because Buyer’s credit was not as good as Seller’s, (b) after Seller 
had agreed to guarantee Buyer’s  leasehold obligations, the landlords agreed to consent, 
and (c) Buyer knew the written consents would be forthcoming when it declined to close. 
Thus, the Court found the landlord consents were no justification for  Buyer not closing.  
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Finally, Buyer argued that the target’s financial condition was deteriorating such 
that there had been a “material adverse change” that would entitle Buyer to abort the deal 
in accordance with the purchase agreement. The Court, noting that the Buyer was a 
strategic buyer whose owner testified that “short-term swings in profits” were not 
particularly significant as Buyer was focused on “long-term synergies” and that the 
material adverse change ground appeared to be an afterthought defense, found that the 
financial change concerns were little more than “buyer’s remorse” and that Buyer’s 
“belated effort…to renegotiate the purchase price further bolsters this conclusion, 
indicating [Buyer’s] belief that it had agreed to too high a price.” 

On the issue of damages, the Court held that “[u]nder New York law, the 
measure of damages for the breach of a contract of sale is the difference between the 
contract price and the fair market value of the item or property being sold at the time of 
the breach…Fair market value means the price that a willing buyer would pay a willing 
seller in a fair transaction.”  The Court found that business had been seriously damaged 
as a result of its aborted sale, noting testimony to the effect that “sales suffered because 
employees were ‘demotivated’ and distracted by the uncertainty surrounding the pending 
transition in ownership….[the business] lost key personnel…and [c]ompetitors took 
advantage to make inroads into [its] customer base.”  At the time of trial Seller had been 
unable to find another purchaser for the business, and argued that the damages should be 
equal to the difference between the purchase price and the liquidation value of the assets 
of the business. The Court found that Seller’s inability to find a purchaser by the time of 
trial did not mean that the business had no going concern value. The Court ultimately 
found that the value of the business was 50% above its liquidation value, and awarded 
damages equal to the difference between that value and what Seller would have received 
if Buyer had performed under the purchase agreement. 

11.5 LIMITATIONS ON AMOUNT — SELLER AND SHAREHOLDERS 

Seller and Shareholders shall have no liability (for indemnification or otherwise) with 
respect to claims under Section 11.2(a) until the total of all Damages with respect to such matters 
exceeds $_______________, and then only for the amount by which such Damages exceed 
$_______________. However, this Section 11.5 will not apply to claims under Section 11.2(b) 
through (i) or to matters arising in respect of Sections 3.9, 3.11, 3.14, 3.22, 3.29, 3.30, 3.31 or 
3.32 or to any Breach of any of Seller’s and Shareholders’ representations and warranties of 
which the Seller had Knowledge at any time prior to the date on which such representation and 
warranty is made or any intentional Breach by Seller or either Shareholder of any covenant or 
obligation, and Seller and the Shareholders will be jointly and severally liable for all Damages 
with respect to such Breaches. 

COMMENT 

Section 11.5 provides the Seller and the Shareholders with a safety net, or 
“basket,” with respect to specified categories of indemnification but does not establish a 
ceiling, or “cap.”  The basket is a minimum amount that must be exceeded before any 
indemnification is owed — in effect, it is a deductible. The purpose of the basket or 
deductible is to recognize that representations concerning an ongoing business are 
unlikely to be perfectly accurate and to avoid disputes over insignificant amounts.  In 
addition, the buyer can point to the basket as a reason why specific representations do not 
need materiality qualifications.  
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A more aggressive buyer may wish to provide for a “threshold” deductible 
(sometimes called a “tipping basket”) that, once crossed, entitles the indemnified party to 
recover all damages, rather than merely the excess over the basket.  This “threshold” 
alternative is illustrated by Section 11.6(a) of the Model Stock Purchase Agreement 
which provides in relevant part as follows: 

(a)   If the Closing occurs, Sellers shall have no liability with respect to 
claims under Section 11.2(a) until the aggregate of all Losses suffered by 
all Buyer Indemnified Persons with respect to such claims exceeds 
$______________; provided, however, that if the aggregate of all such 
Losses exceeds $______________, Sellers shall be liable for all such 
Losses.  

In the Model Agreement, the Seller’s and Shareholders’ representations are 
generally not subject to materiality qualifications, and the full dollar amount of damages 
caused by a breach must be indemnified, subject to the effect of the basket established by 
this Section. This framework avoids “double-dipping” — that is, the situation in which a 
seller contends that the breach exists only to the extent that it is material, and then the 
material breach is subjected to the deduction of the basket. If the acquisition agreement 
contains materiality qualifications to the seller’s representations, the buyer should 
consider a provision to the effect that such a materiality qualification will not be taken 
into account in determining the magnitude of the damages occasioned by the breach for 
purposes of calculating whether they are applied to the basket; otherwise, the immaterial 
items may be material in the aggregate, but not applied to the basket. Another approach 
would involve the use of a provision such as the following: 

If Buyer would have a claim for indemnification under Sections 11.2(a) 
[and others] if the representation and warranty [and others] to which the 
claim relates did not include a materiality qualification and the aggregate 
amount of all such claims exceeds $    X    , then the Buyer shall be 
entitled to indemnification for the amount of such claims in excess of 
$    X     in the aggregate (subject to the limitations on amount in Section 
11.5) notwithstanding the inclusion of a materiality qualification in the 
relevant provisions of this Agreement. 

A buyer will usually want the seller’s and the shareholders’ indemnity obligation 
for certain matters, such as the retained liabilities, to be absolute or “first dollar” and not 
subject to the basket. For example, the buyer may insist that the seller pay all tax 
liabilities from a pre-closing period or the damages resulting from a disclosed lawsuit 
without regard to the basket.  Section 11.5 lists a number of Sections to which the basket 
would not apply, including title, labor and environmental matters. The parties also may 
negotiate different baskets for different types of liabilities; the buyer should consider the 
aggregate effect of those baskets. 

The shareholders may also seek to provide for a maximum indemnifiable 
amount. The shareholders’ argument for such a provision is that they had limited liability 
as shareholders and should be in no worse position with the seller having sold the assets 
than they were in before the seller sold the assets; this argument may not be persuasive to 
a buyer that views the assets as a component of its overall business strategy or intends to 
invest additional capital.  If a maximum amount is established, it usually does not apply 
to liabilities for taxes, environmental matters, or ERISA matters — for which the buyer 
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may have liability under applicable law — or defects in the ownership of the Assets.  The 
parties may also negotiate separate limits for different kinds of liabilities. 

Often, baskets and thresholds do not apply to breaches of representations of 
which the seller had knowledge or a willful failure by the seller to comply with a 
covenant or obligation — the rationale is that the seller should not be allowed to reduce 
the purchase price or the amount of the basket or threshold by behavior that is less than 
forthright. Similarly, the buyer will argue that any limitation as to the maximum amount 
should not apply to a seller that engages in intentional wrongdoing. 

The basket in Section 11.5 only applies to claims under Section 11.2(a), which 
provides for indemnification for breaches of representations and warranties.  The basket 
does not apply to any other indemnification provided in Section 11.2 (e.g., breaches of 
obligations to deliver all of the Assets as promised or from Seller’s failure to satisfy 
retained liabilities) or 11.3 (environmental matters).  This distinction is necessary to 
protect the buyer from net asset shortfalls that would otherwise preclude the buyer from 
receiving the net assets for which it bargained. 

The Model Stock Purchase Agreement adds the words “if the Closing occurs” to 
its cap provision to make it clear that caps and baskets are inapplicable to a claim against 
sellers for a breach of their representations if the acquisition fails to close. 

In ABRY Partners V, L.P. v. F&W Acquisition LLC, 891 A.2d 1032 (Del. Ch. 
2006), which is discussed further in the Comment to Section 13.7, the Delaware 
Chancery Court held that a contractual damage cap would not be enforced to limit a 
rescission claim where the buyer could prove intentional false statements in 
representations set forth in the purchase agreement. 

In Ameristar Casinos, Inc. v. Resorts International, Inc., C.A. No. 3685-VCS 
(Del.Ch. May 11, 2010), an indemnity cap provision said that it was inapplicable “in the 
event of fraud or any willful breach of the representation” and plaintiff claimed a willful 
breach of the tax representation because defendant had received notice of a 248% 
increase in the ad valorem tax valuation of defendant’s principal asset – a casino – which 
would inevitably lead to a substantial increase in the ad valorem taxes on it, and the Court 
found this was sufficient pleading of both actual fraud and willful breach of 
representations so as to avoid the indemnity cap for purposes of denial of a motion to 
dismiss. 

11.6 LIMITATIONS ON AMOUNT – BUYER 

Buyer will have no liability (for indemnification or otherwise) with respect to claims 
under Section 11.4(a) until the total of all Damages with respect to such matters exceeds 
$__________, and then only for the amount by which such Damages exceed 
$________________. However, this Section 11.6 will not apply to claims under Section 11.4(b) 
through (e) or matters arising in respect of Section 4.4 or to any Breach of any of Buyer’s 
representations and warranties of which Buyer had Knowledge at any time prior to the date on 
which such representation and warranty is made or any intentional Breach by Buyer of any 
covenant or obligation, and Buyer will be liable for all Damages with respect to such Breaches. 
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COMMENT 

In its first draft, the buyer will usually suggest a basket below which it is not 
required to respond in damages for breaches of its representations, typically the same 
dollar amount as that used for the seller’s basket. 

11.7 TIME LIMITATIONS 

(a) If the Closing occurs, Seller and Shareholders will have liability (for 
indemnification or otherwise) with respect to any Breach of (i) a covenant or obligation 
to be performed or complied with prior to the Closing Date (other than those in Sections 
2.1 and 2.4(b) and  Articles 10 and 12, as to which a claim may be made at any time) or 
(ii) a representation or warranty (other than those in Sections 3.9, 3.14, 3.16, 3.22, 3.29, 
3.30, 3.31 and 3.32 as to which a claim may be made at any time), but only if on or 
before _______________, 20__ Buyer notifies Seller or Shareholders of a claim 
specifying the factual basis of the claim in reasonable detail to the extent then known by 
Buyer. 

(b) If the Closing occurs, Buyer will have liability (for indemnification or otherwise) 
with respect to any Breach of (i) a covenant or obligation to be performed or complied 
with prior to the Closing Date (other than those in Article 12, as to which a claim may be 
made at any time) or (ii) a representation or warranty (other than that set forth in Section 
4.4, as to which a claim may be made at any time), but only if on or before 
_______________, 20__ Seller or Shareholders notify Buyer of a claim specifying the 
factual basis of the claim in reasonable detail to the extent then known by Seller or 
Shareholders. 

COMMENT 

It is common for an acquisition agreement to specify the time period within 
which a claim for indemnification must be made. The seller and its shareholders want to 
have uncertainty eliminated after a period of time, and the buyer wants to have a 
reasonable opportunity to discover any basis for indemnification. The time period will 
vary depending on factors such as the type of business, the adequacy of financial 
statements, the buyer’s plans for retaining existing management, the buyer’s ability to 
perform a thorough investigation prior to the acquisition, the method of determination of 
the purchase price, and the relative bargaining strength of the parties. A two-year period 
may be sufficient for most liabilities because it will permit at least one post-closing 
annual audit and because, as a practical matter, many hidden liabilities will be uncovered 
within two years. However, an extended or unlimited time period for title to assets, 
products liability, taxes, employment issues, and environmental issues is not unusual. 

Section 11.7 provides that claims generally with respect to representations or 
covenants must be asserted by the buyer giving notice to seller and the shareholders (as 
contrasted with filing a lawsuit) within a specified time period known as a “survival” 
period, except with respect to identified representations or covenants as to which a claim 
may be made at any time.  See Comment to Section 11.1 Survival for a discussion of the 
Herring v. Teradyne, Inc., Western Filter Corporation v. Argan, Inc. and GRT, Inc. v. 

Marathon GTF Technology, Ltd. cases in which it was argued that acquisition agreement 



 

56 

wording that covenants, representations and warranties shall survive the Closing until the 
first anniversary of the Closing Date created a one year contractual statute of limitations 
requiring a claimant to file a lawsuit (not merely give notice asserting a claim) within the 
contractual limitation period.  Unlike the Model Agreement, some purchase agreements 
provide that the failure to give timely notice of a claim will not bar the claim if the 
recipient is not prejudiced thereby. See Schrader-Bridgeport Int’l, Inc. v Arvinmeritor, 

Inc., 2008 WL 977604 (W.D.N.C. 2008) (“While . . . the Stock Purchase Agreement 
requires the [buyer] to give the [seller] ‘prompt written notice’ of an indemnity claim, it 
also provides that the [buyer’s] failure to give such notice ‘within the time frame 
specified shall not release the [seller], in whole or in part, from its obligations hereunder 
except to the extent that the [seller’s] ability to defend such claim is prejudiced 
thereby.’”; Court found that buyer had “alleged sufficient facts, which if taken as true, 
support its contention that the [seller] was not prejudiced by the [buyer’s] untimely notice 
of its indemnity claims”). 

It is also possible to provide that a different (than the general) survival period 
will apply to other identified representations or covenants.  Some attorneys request that 
representations which are fraudulently made survive indefinitely.  It is also important to 
differentiate between covenants to be performed or complied with before and after 
closing. 

The appropriate standard for some types of liabilities may be the period of time 
during which a private or governmental plaintiff could bring a claim for actions taken or 
circumstances existing prior to the closing. For example, indemnification for tax 
liabilities often extends for as long as the relevant statute of limitations for collection of 
the tax. If this approach is taken, the limitation should be drafted to include extensions of 
the statute of limitations (which are frequently granted in tax audits), situations in which 
there is no statute of limitations (such as those referred to in Section 6501(c) of the 
Code), and a brief period after expiration of the statute of limitations to permit a claim for 
indemnification to be made if the tax authorities act on the last possible day. 

The seller’s obligations with respect to retained liabilities should not be affected 
by any limitations on the time or amount of general indemnification payments. 

The buyer should consider the relationship between the time periods within 
which a claim for indemnification may be made and the time periods for other 
post-closing transactions. For example, if there is an escrow, the buyer will want to have 
the escrow last until any significant claims for indemnification have been paid or finally 
adjudicated. Similarly, if part of the purchase price is to be paid by promissory note, or if 
there is to be an “earn-out” pursuant to which part of the consideration for the assets is 
based on future performance, the buyer will want to be able to offset claims for 
indemnification against any payments that it owes on the promissory note or earn-out 
(see Section 11.8). 

In drafting time limitations, the buyer’s counsel should consider whether they 
should apply only to claims for indemnification (see the Comment to Section 11.2). 

11.8 RIGHT OF SET-OFF; ESCROW 

Upon notice to Seller specifying in reasonable detail the basis therefor, Buyer may setoff 
any amount to which it may be entitled under this Article 11 against amounts otherwise payable 
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under the Promissory Note or may give notice of a claim in such amount under the Escrow 
Agreement. The exercise of such right of setoff by Buyer in good faith, whether or not ultimately 
determined to be justified, will not constitute an event of default under the Promissory Note or 
any instrument securing the Promissory Note. Neither the exercise of nor the failure to exercise 
such right of setoff or to give a notice of a claim under the Escrow Agreement will constitute an 
election of remedies or limit Buyer in any manner in the enforcement of any other remedies that 
may be available to it. 

COMMENT 

Regardless of the clarity of the acquisition agreement on the allocation of risk 
and the buyer’s right of indemnification, the buyer may have difficulty enforcing the 
indemnity — especially against shareholders who are individuals — unless it places a 
portion of the purchase price in escrow, holds back a portion of the purchase price (often 
in the form of a promissory note, an earn-out, or payments under consulting or 
non-competition agreements) with a right of setoff, or obtains other security (such as a 
letter of credit) to secure performance of the seller’s and the shareholders’ 
indemnification obligations. These techniques shift bargaining power in post-closing 
disputes from the seller and the shareholders to the buyer and usually will be resisted by 
the seller. 

An escrow provision may give the buyer the desired security, especially when 
there are several shareholders and the buyer will have difficulty in obtaining jurisdiction 
over the shareholders or in collecting on the indemnity without an escrow.  Shareholders 
who are jointly and severally liable may also favor an escrow in order to ensure that other 
shareholders share in any indemnity payment. The amount and duration of the escrow 
will be determined by negotiation, based on the parties’ analyses of the magnitude and 
probability of potential claims and the period of time during which they may be brought. 
The shareholders may insist that the size of the required escrow diminish in stages over 
time. The buyer should be careful that there is no implication that the escrow is the 
exclusive remedy for breaches and nonperformance, although a request for an escrow is 
often met with a suggestion by the shareholders that claims against the escrow be the 
buyer’s exclusive remedy. 

The buyer may also seek an express right of setoff against sums otherwise 
payable to the seller or the shareholders. The buyer obtains more protection from an 
express right of setoff against deferred purchase price payments due under a promissory 
note than from a deposit of the same amounts in an escrow because the former leaves the 
buyer in control of the funds, thus giving the buyer more leverage in resolving disputes 
with the seller. The buyer may also want to apply the setoff against payments under 
employment, consulting, or non-competition agreements (although state law may prohibit 
setoffs against payments due under employment agreements). The comfort received by 
the buyer from an express right of setoff depends on the schedule of the payments against 
which it can withhold. Even if the seller agrees to express setoff rights, the seller may 
attempt to prohibit setoffs prior to definitive resolution of a dispute and to preserve 
customary provisions that call for acceleration of any payments due by the buyer if the 
buyer wrongfully attempts setoff. Also, the seller may seek to require that the buyer 
exercise its setoff rights on a pro rata basis in proportion to the amounts due to each 
shareholder. If the promissory note is to be pledged to a bank, the bank as pledgee will 
likely resist setoff rights (especially because the inclusion of express setoff rights will 
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make the promissory note non-negotiable). As in the case of an escrow, the suggestion of 
an express right of setoff often leads to discussions of exclusive remedies. 

The buyer may wish to expressly provide that the setoff applies to the amounts 
(principal and interest) first coming due under the promissory note.  This is obviously 
more advantageous to the buyer from a cash flow standpoint.  The seller will prefer that 
the setoff apply to the principal of the promissory note in the inverse order of maturity.  
This also raises the question of whether the seller is entitled to interest on the amount 
setoff or, in the case of an escrow, the disputed amount.  The buyer’s position will be that 
this constitutes a reduction in the purchase price and therefore the seller should not be 
entitled to interest on the amount of the reduction.  The seller may argue that it should be 
entitled to interest, at least up to the time the buyer is required to make payment to a third 
party of the amount claimed.  It may be difficult, however, for the seller to justify 
receiving interest when the setoff relates to a diminution in value of the assets acquired. 

Rather than inviting counterproposals from the seller by including an express 
right of setoff in the acquisition agreement, the buyer’s counsel may decide to omit such 
a provision and instead rely on the buyer’s common law right of counter-claim and setoff. 
Even without an express right of setoff in the acquisition agreement or related documents 
such as a promissory note or an employment, consulting, or non-competition agreement, 
the buyer can, as a practical matter, withhold amounts from payments due to the seller 
and the shareholders under the acquisition agreement or the related documents on the 
ground that the buyer is entitled to indemnification for these amounts under the 
acquisition agreement. The question then is whether, if the seller and the shareholders sue 
the buyer for its failure to make full payment, the buyer will be able to counterclaim that 
it is entitled to setoff the amounts for which it believes it is entitled to indemnification. 

The common law of counterclaim and setoff varies from state to state, and when 
deciding whether to include or forgo an express right of setoff in the acquisition 
agreement, the buyer’s counsel should examine the law governing the acquisition 
agreement. The buyer’s counsel should determine whether the applicable law contains 
requirements such as a common transaction, mutuality of parties, and a liquidated amount 
and, if so, whether those requirements would be met in the context of a dispute under the 
acquisition agreement and related documents. Generally, counterclaim is mandatory 
when both the payment due to the plaintiff and the amount set off by the defendant relate 
to the same transaction, see United States v. So. California Edison Co., 229 F. Supp. 268, 
270 (S.D. Cal. 1964); when different transactions are involved, the court may, in its 
discretion, permit a counterclaim, see Rochester Genesee Regional Transp. Dist., Inc. v. 

Trans World Airlines, Inc., 383 N.Y.S.2d 856, 857 (1976), but is not obligated to do so, 
see Columbia Gas Transmission v. Larry H. Wright, Inc., 443 F. Supp. 14 (S.D. Ohio 
1977); Townsend v. Bentley, 292 S.E.2d 19 (N.C. Ct. App. 1982). Although a promissory 
note representing deferred purchase price payments would almost certainly be considered 
part of the same transaction as the acquisition, it is less certain that the execution of an 
employment, consulting, or non-competition agreement, even if a condition to the closing 
of the acquisition, and its subsequent performance would be deemed part of the same 
transaction as the acquisition.  In addition, a counterclaim might not be possible if the 
parties obligated to make and entitled to receive the various payments are different (that 
is, if there is not “mutuality of parties”). 

Under the D’Oench, Duhme doctrine, which arose from a 1942 Supreme Court 
decision and has since been expanded by various statutes and judicial decisions, defenses 



 

59 

such as setoff rights under an acquisition agreement generally are not effective against 
the Federal Deposit Insurance Corporation (FDIC), the Resolution Trust Corporation 
(RTC), and subsequent assignees or holders in due course of a note that once was in the 
possession of the FDIC or the RTC.  See D’Oench, Duhme & Co. v. FDIC, 315 U.S. 447 
(1942); see also 12 U.S.C. § 1823(e); Porras v Petroplex Sav. Ass’n, 903 F.2d 379 (5th. 
Cir. 1990); Bell & Murphy Assoc., Inc. v. InterFirst Bank Gateway, N.A., 894 F.2d 750 
(5th. Cir. 1990), cert. denied, 498 U.S. 895 (1990); FSLIC v. Murray, 853 F.2d 1251 (5th. 
Cir. 1988).  An exception to the D’Oench, Duhme doctrine exists when the asserted 
defense arises from an agreement reflected in the failed bank’s records.  See FDIC v. 

Plato, 981 F.2d 852 (5th. Cir. 1993); Resolution Trust Corp. v. Oaks Apartments Joint 

Venture, 966 F.2d 995 (5th. Cir. 1992).  Therefore, if a buyer gives a seller a negotiable 
promissory note and that note ever comes into the possession of a bank that later fails, the 
buyer could lose its setoff rights under the acquisition agreement unless the failed bank 
had reflected in its records the acquisition agreement and the buyer’s setoff rights.  As an 
alternative to nonnegotiable notes, a buyer could issue notes that can be transferred only 
to persons who agree in writing to recognize in their official records both the acquisition 
and the buyer’s setoff rights. 

Section 11.8 addresses the possible consequences of an unjustified setoff.  It 
allows the Buyer to set off amounts for which the Buyer in good faith believes that it is 
entitled to indemnification from the Seller and the Shareholders against payments due to 
them under the promissory note without bearing the risk that, if the Seller and the 
Shareholders ultimately prevail on the indemnification claim, they will be able to 
accelerate the promissory note or obtain damages or injunctive relief.  Such a provision 
gives the Buyer considerable leverage and will be resisted by the Seller.  To lessen the 
leverage that the Buyer has from simply withholding payment, the Seller might require 
that an amount equal to the setoff be paid by the Buyer into an escrow with payment of 
fees and costs going to the prevailing party. 

11.9 THIRD PARTY CLAIMS 

(a) Promptly after receipt by a Person entitled to indemnity under Section 11.2, 11.3 
(to the extent provided in the last sentence of Section 11.3) or 11.4 (an “Indemnified 

Person”) of notice of the assertion of a Third-Party Claim against it, such Indemnified 
Person shall give notice to the Person obligated to indemnify under such Section (an 
“Indemnifying Person”) of the assertion of such Third-Party Claim; provided that the 
failure to notify the Indemnifying Person will not relieve the Indemnifying Person of any 
liability that it may have to any Indemnified Person, except to the extent that the 
Indemnifying Person demonstrates that the defense of such Third-Party Claim is 
prejudiced by the Indemnified Person’s failure to give such notice. 

(b) If an Indemnified Person gives notice to the Indemnifying Person pursuant to 
Section 11.9(a) of the assertion of such Third-Party Claim, the Indemnifying Person shall 
be entitled to participate in the defense of such Third-Party Claim and, to the extent that it 
wishes (unless (i) the Indemnifying Person is also a Person against whom the Third-Party 
Claim is made and the Indemnified Person determines in good faith that joint 
representation would be inappropriate, or (ii) the Indemnifying Person fails to provide 
reasonable assurance to the Indemnified Person of its financial capacity to defend such 
Third-Party Claim and provide indemnification with respect to such Third-Party Claim), 
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to assume the defense of such Third-Party Claim with counsel satisfactory to the 
Indemnified Person.  After notice from the Indemnifying Person to the Indemnified 
Person of its election to assume the defense of such Third-Party Claim, the Indemnifying 
Person shall not, as long as it diligently conducts such defense, be liable to the 
Indemnified Person under this Article 11 for any fees of other counsel or any other 
expenses with respect to the defense of such Third-Party Claim, in each case 
subsequently incurred by the Indemnified Person in connection with the defense of such 
Third-Party Claim, other than reasonable costs of investigation.  If the Indemnifying 
Person assumes the defense of a Third-Party Claim, (i) such assumption will conclusively 
establish for purposes of this Agreement that the claims made in that Third-Party Claim 
are within the scope of and subject to indemnification; and (ii) no compromise or 
settlement of such Third-Party Claims may be effected by the Indemnifying Person 
without the Indemnified Person’s Consent unless (A) there is no finding or admission of 
any violation of Legal Requirement or any violation of the rights of any Person, (B) the 
sole relief provided is monetary damages that are paid in full by the Indemnifying Person, 
and (C) the Indemnified Person shall have no liability with respect to any compromise or 
settlement of such Third-Party Claims effected without its Consent.  If notice is given to 
an Indemnifying Person of the assertion of any Third-Party Claim and the Indemnifying 
Person does not, within ten days after the Indemnified Person’s notice is given, give 
notice to the Indemnified Person of its election to assume the defense of such Third-Party 
Claim, the Indemnifying Person will be bound by any determination made in such 
Third-Party Claim or any compromise or settlement effected by the Indemnified Person. 

(c) Notwithstanding the foregoing, if an Indemnified Person determines in good faith 
that there is a reasonable probability that a Third-Party Claim may adversely affect it or 
its Related Persons other than as a result of monetary damages for which it would be 
entitled to indemnification under this Agreement, the Indemnified Person may, by notice 
to the Indemnifying Person, assume the exclusive right to defend, compromise, or settle 
such Third-Party Claim, but the Indemnifying Person will not be bound by any 
determination of any Third-Party Claim so defended for the purposes of this Agreement 
or any compromise or settlement effected without its Consent (which may not be 
unreasonably withheld). 

(d) Notwithstanding the provisions of Section 13.4, Seller and each Shareholder 
hereby consent to the non-exclusive jurisdiction of any court in which a Proceeding in 
respect of a Third-Party Claim is brought against any Buyer Indemnified Person for 
purposes of any claim that a Buyer Indemnified Person may have under this Agreement 
with respect to such Proceeding or the matters alleged therein, and agree that process may 
be served on Seller and Shareholders with respect to such a claim anywhere in the world. 

(e) With respect to any Third-Party Claim subject to indemnification under this 
Article 11:  (i) both the Indemnified Person and the Indemnifying Person, as the case may 
be, shall keep the other Person fully informed of the status of such Third-Party Claims 
and any related Proceedings at all stages thereof where such Person is not represented by 
its own counsel, and (ii) the parties agree (each at its own expense) to render to each 
other such assistance as they may reasonably require of each other and to cooperate in 
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good faith with each other in order to ensure the proper and adequate defense of any 
Third-Party Claim. 

(f) With respect to any Third-Party Claim subject to indemnification under this 
Article 11, the parties agree to cooperate in such a manner as to preserve in full (to the 
extent possible) the confidentiality of all Confidential Information and the attorney-client 
and work-product privileges.  In connection therewith, each party agrees that:  (i) it will 
use its Best Efforts, in respect of any Third-Party Claim in which it has assumed or 
participated in the defense, to avoid production of Confidential Information (consistent 
with applicable law and rules of procedure), and (ii) all communications between any 
party hereto and counsel responsible for or participating in the defense of any Third-Party 
Claim shall, to the extent possible, be made so as to preserve any applicable 
attorney-client or work-product privilege. 

COMMENT 

It is common to permit an indemnifying party to have some role in the defense of 
the claim. There is considerable room for negotiation of the manner in which that role is 
implemented. Because the buyer is more likely to be an indemnified party than an 
indemnifying party, the Model Agreement provides procedures that are favorable to the 
indemnified party. 

The indemnified party normally will be required to give the indemnifying party 
notice of third-party claims for which indemnity is sought. The Model Agreement 
requires such notice only after a proceeding is commenced, and provides that the 
indemnified party’s failure to give notice does not affect the indemnifying party’s 
obligations unless the failure to give notice results in prejudice to the defense of the 
proceeding.  A seller may want to require notice of threatened proceedings and of claims 
that do not yet involve proceedings and to provide that prompt notice is a condition to 
indemnification; the buyer likely will be very reluctant to introduce the risk and 
uncertainty inherent in a notice requirement based on any event other than the initiation 
of formal proceedings. 

The Model Agreement permits the indemnifying party to participate in and 
assume the defense of proceedings for which indemnification is sought, but imposes 
significant limitations on its right to do so. The indemnifying party’s right to assume the 
defense of other proceedings is subject to (a) a conflict of interest test if the claim is also 
made against the indemnifying party, (b) a requirement that the indemnifying party 
demonstrate its financial capacity to conduct the defense and provide indemnification if it 
is unsuccessful, and (c) a requirement that the defense be conducted with counsel 
satisfactory to the indemnified party.  The seller will often resist the financial capacity 
requirement and seek either to modify the requirement that counsel be satisfactory with a 
reasonableness qualification or to identify satisfactory counsel in the acquisition 
agreement (the seller’s counsel should carefully consider in whose interest they are acting 
if they specify themselves). The seller may also seek to require that, in cases in which it 
does not assume the defense, all indemnified parties be represented by the same counsel 
(subject to conflict of interest concerns). 

The seller may seek to modify the provision that the indemnifying party is bound 
by the indemnified party’s defense or settlement of a proceeding if the indemnifying 
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party does not assume the defense of that proceeding within ten days after notice of the 
proceeding. The seller may request a right to assume the defense of the proceeding at a 
later date and a requirement for advance notice of a proposed settlement. 

An indemnified party usually will be reluctant to permit an indemnifying party to 
assume the defense of a proceeding while reserving the right to argue that the claims 
made in that proceeding are not subject to indemnification. Accordingly, the Model 
Agreement excludes that possibility.  However, the seller may object that the nature of 
the claims could be unclear at the start of a proceeding and may seek the right to reserve 
its rights in a manner similar to that often permitted to liability insurers. 

An indemnifying party that has assumed the defense of a proceeding will seek 
the broadest possible right to settle the matter.  The Model Agreement imposes strict 
limits on that right; the conditions relating to the effect on other claims and the admission 
of violations of legal requirements are often the subject of negotiation. 

Section 11.9(c) permits the indemnified party to retain control of a proceeding 
that presents a significant risk of injury beyond monetary damages that would be borne 
by the indemnifying party, but the price of that retained control is that the indemnifying 
party will not be bound by determinations made in that proceeding.  The buyer may want 
to maintain control of a proceeding seeking equitable relief that could have an impact on 
its business that would be difficult to measure as a monetary loss, or a proceeding 
involving product liability claims that extend beyond the seller’s businesses (a tobacco 
company that acquires another tobacco company, for example, is unlikely to be willing to 
surrender control of any of its products liability cases). 

Section 11.9(d) permits the Buyer to minimize the risk of inconsistent 
determinations by asserting its claim for indemnification in the same proceeding as the 
claims against the Buyer. 

Environmental indemnification often presents special procedural issues because 
of the wide range of remediation techniques that may be available and the potential for 
disruption of the seller’s businesses. These matters are often dealt with in separate 
provisions (see Section 11.3). 

11.10 PROCEDURE FOR INDEMNIFICATION — OTHER CLAIMS 

A claim for indemnification for any matter not involving a Third-Party Claim may be 
asserted by notice to the party from whom indemnification is sought and shall be paid promptly 
after such notice. 

COMMENT 

This Section emphasizes the parties’ intention that indemnification remedies 
provided in the acquisition agreement are not limited to third-party claims. Some courts 
have implied such a limitation in the absence of clear contractual language to the 
contrary.  See the Comment to Section 11.2. 
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11.11 INDEMNIFICATION IN CASE OF STRICT LIABILITY OR INDEMNITEE 

NEGLIGENCE 

THE INDEMNIFICATION PROVISIONS IN THIS ARTICLE 11 SHALL BE 

ENFORCEABLE REGARDLESS OF WHETHER THE LIABILITY IS BASED ON 

PAST, PRESENT OR FUTURE ACTS, CLAIMS OR LEGAL REQUIREMENTS 

(INCLUDING ANY PAST, PRESENT OR FUTURE BULK SALES LAW, 

ENVIRONMENTAL LAW, FRAUDULENT TRANSFER ACT, OCCUPATIONAL 

SAFETY AND HEALTH LAW, OR PRODUCTS LIABILITY, SECURITIES OR OTHER 

LEGAL REQUIREMENT), AND REGARDLESS OF WHETHER ANY PERSON 

(INCLUDING THE PERSON FROM WHOM INDEMNIFICATION IS SOUGHT) 

ALLEGES OR PROVES THE SOLE, CONCURRENT, CONTRIBUTORY OR 

COMPARATIVE NEGLIGENCE OF THE PERSON SEEKING INDEMNIFICATION, 

OR THE SOLE OR CONCURRENT STRICT LIABILITY IMPOSED ON THE PERSON 

SEEKING INDEMNIFICATION. 

COMMENT 

Purpose of Section.  The need for this section is illustrated by Fina, Inc. v. 

ARCO, 200 F.3rd 266 (5th Cir. 2000) in which the U.S. Court of Appeals for the Fifth 
Circuit invalidated an asset purchase agreement indemnification provision in the context 
of environmental liabilities.  In the Fina case, the liabilities arose from actions of three 
different owners over a thirty-year period during which both seller and buyer owned and 
operated the business and contributed to the environmental condition.  The asset purchase 
agreement indemnification provision provided that the indemnitor “shall indemnify, 
defend and hold harmless [the indemnitee] . . . against all claims, actions, demands, 
losses or liabilities arising from the use or operation of the Assets . . . and accruing from 
and after closing.”  The Fifth Circuit, applying Delaware law pursuant to the agreement’s 
choice of law provision, held that the indemnification provision did not satisfy the 
Delaware requirement that indemnification provisions that require payment for liabilities 
imposed on the indemnitee for the indemnitee’s own negligence or pursuant to strict 
liability statutes such as CERCLA must be clear and unequivocal.  The Court explained 
that the risk shifting in such a situation is so extraordinary that to be enforceable the 
provision must state with specificity the types of risks that the agreement is transferring 
to the indemnitor. 

There are other situations where the acquisition agreement may allocate the 
liability to the seller while the buyer’s action or failure to act (perhaps negligently) may 
contribute to the loss.  For example, a defective product may be shipped prior to closing 
but the buyer may fail to effect a timely recall which could have prevented the liability, 
or an account receivable may prove uncollectible because of the buyer’s failure to 
diligently pursue its collection or otherwise satisfy the customer’s requirements. 

This section is intended to prevent the allocation of risks elsewhere in Article 11 
from being frustrated by court holdings, such as the Fina case, that indemnification 
provisions are ambiguous and unenforceable because they do not contain specific words 
that certain kinds of risks are intended to be shifted by the Agreement.  As discussed 
below, the majority rule appears to be that agreements that have the effect of shifting 
liability for a person’s own negligence, or for strict liability imposed upon the person, 
must at a minimum be clear and unequivocal, and in some jurisdictions must be expressly 
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stated in so many words.  The section is in bold faced type because a minority of 
jurisdictions require that the risk shifting provision be conspicuously presented. 

Indemnification for Indemnitee’s Own Negligence.  Indemnities, releases and 
other exculpatory provisions are generally enforceable as between the parties absent 
statutory exceptions for certain kinds of liabilities (e.g., Section 14 of the Securities Act 
and Section 29 of the Exchange Act) and judicially created exceptions (e.g. some courts 
as a matter of public policy will not allow a party to shift responsibility for its own gross 
negligence or intentional misconduct).  See RESTATEMENT (SECOND) OF CONTRACTS 
§195 cmt.b (1981) (“Language inserted by a party in an agreement for the purpose of 
exempting [it] from liability for negligent conduct is scrutinized with particular care and 
a court may require specific and conspicuous reference to negligence . . . . Furthermore, a 
party’s attempt to exempt [itself] from liability for negligent conduct may fail as 
unconscionable.”)  As a result of these public policy concerns or seller’s negotiations, 
some counsel add an exception for liabilities arising from an indemnitee’s gross 
negligence or willful misconduct. 

Assuming none of these exceptions is applicable, the judicial focus turns to 
whether the words of the contract are sufficient to shift responsibility for the particular 
liability.  A minority of courts have adopted the “literal enforcement approach” under 
which a broadly worded indemnity for any and all claims is held to encompass claims 
from unforeseen events including the indemnitee’s own negligence.  The majority of 
courts closely scrutinize, and are reluctant to enforce, indemnification or other 
exculpatory arrangements that shift liability away from the culpable party and require that 
provisions having such an effect be “clear and unequivocal” in stating the risks that are 
being transferred to the indemnitor.  See Conwell, Recent Decisions:  The Maryland 

Court of Appeals, 57 MD. L. REV. 706 (1998).  If an indemnity provision is not 
sufficiently specific, a court may refuse to enforce the purported imposition on the 
indemnitor of liability for the indemnitee’s own negligence or strict liability. Fina, Inc. v. 

ARCO, 200 F.3d 266 (5th Cir. 2000). 

The actual application of the “clear and unequivocal” standard varies from state 
to state and from situation to situation.  Jurisdictions such as Florida, New Hampshire, 
Wyoming and Illinois do not mandate that any specific wording or magic language be 
used in order for an indemnity to be enforceable to transfer responsibility for the 
indemnitee’s negligence.  See Hardage Enterprises v. Fidesys Corp., 570 So.2d 436, 437 
(Fla. App. 1990); Audley v. Melton, 640 A. 2d 777 (N.H. 1994); Boehm v. Cody Country 

Chamber of Commerce, 748 P.2d 704 (Wyo.1987); Neumann v. Gloria Marshall Figure 

Salon, 500 N.E. 2d 1011, 1014 (Ill. 1986).  Jurisdictions such as New York, Minnesota, 
Missouri, Maine, North Dakota, and Delaware require that reference to the negligence or 
fault of the indemnitee be set forth within the contract.  See Gross v. Sweet, 400 N.E. 2d 
306 (1979) and Geise v. County of Niagra, 458 N.Y.S.2d 162 (1983)(both holding that 
the language of the indemnity must plainly and precisely indicate that the limitation of 
liability extends to negligence or fault of the indemnitee); Schlobohn v. Spa Petite, Inc., 
326 N.W.2d 920, 923 (Minn. 1982)(holding that indemnity is enforceable where 
“negligence” is expressly stated); Alack v. Vic Tanny Int’l, 923 S.W.2d 330 (Mo. 
1996)(holding that a bright-line test is established requiring that the words “negligence” 
or “fault” be used conspicuously); Doyle v. Bowdoin College, 403 A.2d 1206, 1208 (Me. 
1979); (holding that there must be an express reference to liability for negligence); Blum 

v. Kauffman, 297 A.2d 48,49 (Del. 1972) (holding that a release did not “clearly and 
unequivocally” express the intent of the parties without the word “negligence”); Fina v. 
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Arco, 200 F.3d 266, 270 (5th Cir. 2000)(applying Delaware law and explaining that no 
Delaware case has allowed indemnification of a party for its own negligence without 
making specific reference to the negligence of the indemnified party and requiring at a 
minimum that indemnity provisions demonstrate that “the subject of negligence of the 
indemnitee was expressly considered by the parties drafting the agreement”).  Under the 
“express negligence” doctrine followed by Texas courts, an indemnification agreement is 
not enforceable to indemnify a party from the consequences of its own negligence unless 
such intent is specifically stated within the four corners of the agreement.  See Ethyl 

Corp. v. Daniel Constr. Co., 725 S.W.2d 705, 708 (Tex. 1987); Atlantic Richfield Co. v. 

Petroleum Personnel, Inc., 768 S.W.2d 724 (Tex. 1989). 

Indemnification for Strict Liability.  Concluding that the transfer of a liability 
based on strict liability involves an extraordinary shifting of risk analogous to the shifting 
of responsibility for an indemnitee’s own negligence, some courts have held that the clear 
and unequivocal rule is equally applicable to indemnification for strict liability claims.  
See, e.g., Fina, Inc. v. ARCO, 200 F.2d 266, 300 (5th Cir. 2000); Purolator Products v. 

Allied Signal, Inc., 772 F. Supp. 124, 131 n.3 (W.D.N.Y. 1991; and Houston Lighting & 

Power Co. v. Atchison, Topeka & Santa Fe R.R., 890 S.W.2d 455, 458 (Tex. 1994); see 

also Parker and Savich, Contractual Efforts to Allocate the Risk of Environmental 

Liability:  Is There a Way to Make Indemnities Worth More Than the Paper They Are 

Written On?, 44 Sw. L.J. 1349 (1991).  The Court concluded that this broad clause in the 
Fina asset purchase agreement did not satisfy the clear and unequivocal test in respect of 
strict liability claims since there was no specific reference to claims based on strict 
liability. 

In view of the judicial hostility to the contractual shifting of liability for strict 
liability risks, counsel may wish to include in the asset purchase agreement references to 
additional kinds of strict liability claims for which indemnification is intended. 

Conspicuousness.  In addition to requiring that the exculpatory provision be 
explicit, some courts require that its presentation be conspicuous.  See Dresser Industries 

v. Page Petroleum, Inc., 853 S.W.2d 505 (Tex. 1993) (“Because indemnification of a 
party for its own negligence is an extraordinary shifting of risk, this Court has developed 
fair notice requirements which . . . include the express negligence doctrine and the 
conspicuousness requirements.  The express negligence doctrine states that a party 
seeking indemnity from the consequences of that party’s own negligence must express 
that intent in specific terms within the four corners of the contract.  The conspicuous 
requirement mandates that something must appear on the face of the [contract] to attract 
the attention of a reasonable person when he looks at it.”); Alack v. Vic Tanny Int’l of 

Missouri, Inc., 923 S.W.2d 330, 337 (Mo. banc 1996).  Although most courts appear not 
to have imposed a comparable “conspicuousness” requirement to date, some lawyers feel 
it prudent to put their express negligence and strict liability words in bold face or other 
conspicuous type, even in jurisdictions which to date have not imposed a 
conspicuousness requirement. 

V. ENTIRE AGREEMENT 

Acquisition agreements typically include among the miscellaneous provisions at the end 
of the document a provision to the effect that the agreement supersedes all prior agreements, 
whether written or oral, between the parties with respect to its subject matter (including any letter 
of intent and any confidentiality agreement between Buyer and Seller) and constitutes (along 



 

66 

with the Disclosure Letter, Exhibits and other documents delivered pursuant to this Agreement) a 
complete and exclusive statement of the terms of the agreement between the parties with respect 
to its subject matter.  A typical such provision appears below: 

13.7 ENTIRE AGREEMENT AND MODIFICATION 

This Agreement supersedes all prior agreements, whether written or oral, between the 
parties with respect to its subject matter (including any letter of intent and any confidentiality 
agreement between Buyer and Seller) and constitutes (along with the Disclosure Letter, Exhibits 
and other documents delivered pursuant to this Agreement) a complete and exclusive statement 
of the terms of the agreement between the parties with respect to its subject matter.  This 
Agreement may not be amended, supplemented or otherwise modified except by a written 
agreement executed by the party to be charged with the amendment. 

COMMENT 

Pre-existing Agreements and Parol Evidence Barred.  This Section provides that 
the Model Agreement (along with the documents referred to in the Model Agreement) 
contains the entire understanding of the Buyer and the Seller regarding the acquisition so 
that, unless otherwise specified, all prior agreements (whether written or oral) between 
the parties relating to the acquisition are superseded by (and not incorporated into) the 
terms of the acquisition agreement and any conflicts between previous agreements and 
the acquisition agreement are eliminated.  Dujardin v. Liberty Media Corp., 359 F. 
Supp.2d 337 (S.D.N.Y. March 16, 2005) (“It is generally understood that the purpose of 
an integration clause ‘is to require full application of the parol evidence rule in order to 
bar the introduction of extrinsic evidence to vary or contradict the terms of the writing’”).  
Accordingly, if the parties were to agree that any pre-existing agreements between the 
parties regarding the acquisition (such as the confidentiality agreement or certain 
provisions in the letter of intent) should remain in effect, this Section would have to be 
revised accordingly.  The Model Agreement addresses confidentiality (see Article 12) 
and “no-shop” (see Section 5.6) obligations; thus, there is no need for the letter of intent 
or any confidentiality agreement to remain in effect.  For an example of the codification 
of non-integration clauses, see CAL. CIV. PROC. CODE § 1856. 

As discussed in the Comment to Section 3.33 (Disclosure) above, a seller may 
seek to contractually negate that seller has made any representations beyond those 
expressly set forth in Article 3 by inserting, either in Article 3 or in Section 13.7, 
provisions like the alternative Sections 3.33 and 3.34 set forth above in the Comment to 
Section 3.33.  Additionally, a seller might propose to limit its exposure to 
extracontractual liabilities with a provision reading as follows: 

Exclusive Remedies. Following the Closing, the sole and 
exclusive remedy for any and all claims arising under, out of, or related 
to this Agreement, or the sale and purchase of the Seller, shall be the 
rights of indemnification set forth in Article 11 only, and no person will 
have any other entitlement, remedy or recourse, whether in contract, tort 
or otherwise, it being agreed that all of such other remedies, entitlements 
and recourse are expressly waived and released by the parties hereto to 
the fullest extent permitted by law. [Notwithstanding the foregoing, the 
parties have agreed that if the Buyer can demonstrate, by clear and 
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convincing evidence, that a material representation and warranty made 
by the Seller or the Selling Shareholder in this Agreement was 
deliberately made and known to be materially untrue by any of the Seller 
Knowledge Parties, then the Deductible shall not apply and the Cap shall 
be increased to the Purchase Price with respect to any resulting 
indemnification claim under Section 11.2.] The provisions of this Section 
13.7, together with the provisions of Section 3.33 and 3.34, and the 
limited remedies provided in Article 11, were specifically bargained-for 
between Buyer and Sellers and were taken into account by Buyer and the 
Sellers in arriving at the Purchase Price. The Sellers have specifically 
relied upon the provisions of this Section 13.7, together with the 
provisions of Section 3.33 and 3.34, and the limited remedies provided in 
Article 11, in agreeing to the Purchase Price and in agreeing to provide 
the specific representations and warranties set forth herein.33 

Negate Reliance Element in Common Law Fraud.  Such a statement would be 
sought by the seller both to emphasize that the Agreement is not intended to include any 
representations not expressly set forth therein, and also to negate common law claims 
such as fraud or negligent misrepresentation that occurred in the negotiations or due 
diligence that preceded the execution of the Agreement.  A common law fraud claim 
generally requires the plaintiff to prove:  (1) the speaker knowingly or recklessly made a 
misrepresentation of, or failed to disclose, a material fact known to the speaker; (2) the 
speaker knew that the other party did not know the fact and did not have an equal 
opportunity to discover it; (3) the speaker intended thereby to induce the other party to 
act on the misrepresentation or omission; and (4) the other party relied on the 
misrepresentation or omission and suffered injury as a result.  See, e.g., Kevin M. 

Ehringer Enterprises, Inc. v. McData Services Corp., 646 F.3d 321 (5th Cir. 2011); 
Daldav Assocs., L.P. v. Lebor, 391 F. Supp. 2d 472 (N.D. Tex. 2005); Cronus Offshore, 

Inc. v. Kerr McGee Oil & Gas Corp., 369 F. Supp. 2d 848 (E.D. Tex. 2004), affirmed 
133 Fed. App’x 944 (5th Cir. 2005); Stephenson v. Capano Dev., Inc., 462 A.2d 1069, 
1074 (Del. Super. 1983) (under Delaware law the elements of fraud are: “(1) a false or 
misleading representation, or deliberate concealment of a material fact, by the defendant; 
(2) the defendant’s knowledge or belief that the representation was false, or was made 
with reckless indifference to the truth; (3) an intent to induce the plaintiff to act or refrain 
from acting; (4) the plaintiff’s action or inaction taken in justifiable reliance upon the 
representation; and (5) damage to the plaintiff as a result of such reliance”; “one is 
equally culpable of fraud who by omission fails to reveal that which it is his duty to 
disclose in order to prevent statements actually made from being misleading”).  See ERI 

Consulting Engineers v. Swinnea, 318 S.W.3d 867 (Tex. 2010), in which the Texas 
Supreme Court held that consideration received for the sale of a business interest is 
subject to equitable forfeiture as a remedy for breach of seller’s fiduciary duty and wrote. 

                                                 
33  This alternative Section 13.7 is derived from the Model Provisions suggested in Glenn D. West and W. Benton Lewis, 
Jr., Contracting to Avoid Extra-Contractual Liability—Can Your Contractual Deal Ever Really Be the “Entire” Deal?, 64 Bus. 
Law. 999, 1038 (Aug. 2009); see Byron F. Egan, Patricia O. Vella and Glenn D. West, Contractual Limitations on Seller 

Liability in M&A Transactions, ABA Section of Business Law Spring Meeting Program on “Creating Contractual Limitations on 
Seller Liability that Work Post-Closing: Avoiding Serious Pitfalls in Domestic and International Deals,” Denver, CO, April 22, 
2010, at Appendix B, available at http://images.jw.com/com/publications/1362.pdf. 
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We hold that when a partner in a business breached his fiduciary duty by 
fraudulently inducing another partner to buy out his interest, the 
consideration received by the breaching party for his interest in the 
business is subject to forfeiture as a remedy for the breach, in addition to 
other damages that result from the tortious conduct. 

The opinion involved a purchase of corporate stock, but there was also a related 
partnership interest acquired in the transaction.  Since the Texas Supreme Court’s opinion 
dealt only with remedies and appellant did not contest liability for breach of contract or 
fiduciary duty, the Court did not provide guidance on what it takes to establish liability.  
But see Plotkin v. Joekel, 304 S.W.3d 455, 479 (Tex. App.—Houston [1st Dist.] 2009), in 
which the Court held “To impose an informal fiduciary duty in a business transaction, the 
special relationship of trust and confidence must exist prior to, and apart from, the 
agreement made the basis of the suit, quoting from Assoc. Indem. Corp. v. CAT 

Contracting, Inc., 964 S.W.2d 276, 287 (Tex. 1998).” 

A negligent misrepresentation claim is similar to a common law fraud claim, but 
does not require proof of a knowing or reckless misrepresentation.  See, e.g., In re Med. 

Wind Down Holdings III, Inc., 332 B.R. 98, 102 (Bankr. D. Del. 2005); BCY Water 

Supply Corp. v. Residential Inv., Inc., 170 S.W.3d 596, 602 (Tex. App.—Tyler 2005, pet. 
denied). 

The element of reliance that a plaintiff must prove in a fraud or negligent 
misrepresentation case may be negated as to extra-contractual statements or omissions by 
a non-reliance provision such as the one quoted above.  See, e.g., H-M Wexford LLC v. 

Encorp, Inc., 832 A.2d 129, 142 n.18 (Del. Ch. 2003) (“sophisticated parties to 
negotiated commercial contracts may not reasonably rely on information that they 
contractually agreed did not form a part of the basis for their decision to contract”); 
Prudential Ins. Co. of Am. v. Jefferson Assocs., Ltd., 896 S.W.2d 156 (Tex. 1995); 
Schlumberger Tech. Corp. v. Swanson, 959 S.W.2d 171 (Tex. 1997); see also Glenn D. 
West and Adam Nelson, Corporations, 57 SMU L. Rev. 799, 814-17 (2004); but see 
Kronenberg v. Katz, 872 A.2d 568, 591 (Del. Ch. 2004) (a general integration clause is 
insufficient to bar claims of fraud: “for a contract to bar a fraud in the inducement claim, 
the contract must contain language that, when read together, can be said to add up to a 
clear anti-reliance clause by which the plaintiff has contractually promised that it did not 
rely upon statements outside the contract’s four corners in deciding to sign the contract.  
The presence of a standard integration clause alone, which does not contain explicit anti-
reliance representations and which is not accompanied by other contractual provisions 
demonstrating with clarity that the plaintiff had agreed that it was not relying on facts 
outside the contract, will not suffice to bar fraud claims”). 

ABRY and Delaware Progeny.  In ABRY Partners V, L.P. v. F&W Acquisition 

LLC, 891 A.2d 1032 (Del. Ch. 2006), a stock purchase agreement included a merger 
clause or a “buyer’s promise” that it was not relying upon any representations and 
warranties not stated in the contract, and the Delaware Chancery Court wrote that such 
provisions are generally enforceable: 

When addressing contracts that were the product of give-and-
take between commercial parties who had the ability to walk away 
freely, this court’s jurisprudence has . . . honored clauses in which 
contracted parties have disclaimed reliance on extra-contractual 
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representations, which prohibits the promising party from reneging on its 
promise by premising a fraudulent inducement claim on statements of 
fact it had previously said were neither made to it nor had an effect on it.  

* * * 

The teaching of this court . . . is that a party cannot promise, in a 
clear integration clause of a negotiated agreement, that it will not rely on 
promises and representations outside of the agreement and then shirk its 
own bargain in favor of a “but we did rely on those other 
representations” fraudulent inducement claim. The policy basis for this 
line of cases is, in my view, quite strong.  If there is a public policy 
interest in truthfulness, then that interest applies with more force, not 
less, to contractual representations of fact.  Contractually binding, written 
representations of fact ought to be the most reliable of representations, 
and a law intolerant of fraud should abhor parties that make such 
representations knowing they are false. 

* * * 

Nonetheless, . . . we have not given effect to so-called merger or 
integration clauses that do not clearly state that the parties disclaim 
reliance upon extra-contractual statements. Instead, we have held . . . that 
murky integration clauses, or standard integration clauses without 
explicit anti-reliance representations, will not relieve a party of its oral 
and extra-contractual fraudulent representations.  The integration clause 
must contain “language that . . . can be said to add up to a clear anti-
reliance clause by which the plaintiff has contractually promised that it 
did not rely upon statements outside the contract’s four corners in 
deciding to sign the contract.”  This approach achieves a sensible balance 
between fairness and equity — parties can protect themselves against 
unfounded fraud claims through explicit anti-reliance language.  If 
parties fail to include unambiguous anti-reliance language, they will not 
be able to escape responsibility for their own fraudulent representations 
made outside of the agreement’s four corners. 

In Abry, however, the Court allowed a fraud claim to proceed where, notwithstanding a 

clear anti-reliance provision, the plaintiff alleged that the defendant had intentionally lied 
within the four corners of the agreement.  See Glenn D. West & W. Benton Lewis, Jr., 
Contracting to Avoid Extra-Contractual Liability—Can Your Contractual Deal Ever 

Really Be the “Entire” Deal?, 63 Bus. Law. 999 (August 2009). 

ABRY was explained in OverDrive, Inc. v. Baker & Taylor, Inc., 2011 WL 
2448209 (Del.Ch. June 17, 2011), which arose out of a failed joint venture in which 
defendant allegedly breached its promises to exclusively distribute plaintiff’s audiobooks 
and other digital media to defendant’s books and physical media customers.  The joint 
venture agreement provided that “[n]either party is relying on any representations, except 
those set forth herein, as inducement to execute this Agreement.”  Plaintiff alleged that 
defendant intentionally lied about specific provisions in the agreement in failing to reveal 
plans to use digital media information received from plaintiff in digital media 
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arrangements with competitors.  In denying defendant’s motion to dismiss, Chancellor 
Chandler wrote: 

Under the teaching of ABRY Partners V, L.P. v. F&W Acquisition LLC, 
use of an anti-reliance clause in such a manner is contrary to public 
policy if it would operate as a shield to exculpate defendant from liability 
for its own intentional fraud—“there is little support for the notion that it 
is efficient to exculpate parties when they lie about the material facts on 
which a contract is premised.” Defendant responds that the public policy 
exception in ABRY is limited to situations where a defendant 
“intentionally misrepresents a fact embodied in a contract,” and that the 
only alleged misrepresentations at issue in this case are pre-contractual 
statements that were not embodied in the Agreement. I decline to accept 
defendant’s argument because, as noted earlier, Baker & Taylor’s 
(alleged) misrepresentations and omissions with respect to LibreDigital 
(both the true nature of its relationship and its intention to develop a 
competitive digital distribution platform) relate directly to Section 10.1 
and Schedule J of the Agreement and, indeed, go to the very core of the 
Agreement between OverDrive and Baker & Taylor. Such material 
misrepresentations and omissions in the Agreement—if proven to be 
true—frustrate the very purpose and nature of the Agreement, and 
OverDrive purportedly would not have entered into the Agreement with 
Baker & Taylor otherwise. Although the language of the anti-reliance 
clause in the Agreement is clear and unambiguous, I conclude that it is 
barred by public policy at this stage, construing facts and inferences in 
plaintiff’s favor and accepting the allegations in the Complaint as true. 

The Delaware Supreme Court in RAA Management, LLC v. Savage Sports 

Holdings, Inc., 45 A.3d 107 (Del. May 18, 2012), affirmed the rule announced in Abry, 
noting that “Abry Partners accurately states Delaware law and explains Delaware’s public 
policy in favor of enforcing contractually binding written disclaimers of reliance on 
representations outside of a final agreement of sale or merger,” thereby removing any 
uncertainty regarding whether Abry was still good law following OverDrive.34  In RAA 

Management, two sophisticated parties entered into a non-disclosure agreement (“NDA”) 
in connection with RAA’s interest in acquiring Savage Sports Holdings, Inc., a large rifle 
manufacturer. 

RAA’s complaint had alleged that Savage told RAA at the outset of their 
discussions that there were no significant unrecorded liabilities or claims against Savage, 
but then during RAA’s due diligence into Savage, Savage disclosed three such matters, 
which caused RAA to abandon negotiations for the transaction.  RAA sought to recover 
from Savage the $1.2 million in due diligence and negotiation costs.  The trial court (the 
Delaware Superior Court) held otherwise and dismissed RAA’s complaint.   

The Delaware Supreme Court affirmed, finding that the non-disclosure 
agreement between RAA and Savage contained an unambiguous “non-reliance” clause, 
which the Delaware Supreme Court refused to construe as either an express or implicit 

                                                 
34 RAA Management, LLC v. Savage Sports Holdings, Inc., No. 577,2011, slip op. at 22 (Del. May 18, 2012). 
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exception for intentional or fraudulent misrepresentations.  The Delaware Supreme Court 
also held that the “peculiar-knowledge” exception was inapplicable here because the 
exception generally does not apply where two sophisticated parties could have easily 
insisted on contractual protections for themselves.  Lastly, the Delaware Supreme Court 
held that it should not decline to enforce the agreed-upon language of the non-reliance 
clauses in the NDA on policy grounds because of Delaware’s public policy in favor of 
enforcing contractually binding written disclaimers of reliance on representations outside 
of a final agreement of sale or merger, as articulated in Abry. 

Italian Cowboy and Allen.  In Italian Cowboy Partners, Ltd. v. Prudential Ins. 

Co., 341 S.W.3d 323 (Tex. 2011), the Texas Supreme Court held that a merger clause 
does not waive the right to sue for fraud should a party later discover that the 
representations it relied upon before signing the contract were fraudulent, unless the 
clause also disclaims reliance on representations (thus negating an essential element of a 
claim for fraudulent inducement) and it is insufficient to merely state that promisor has 
not made any representations or promises except as expressly set forth in the agreement. 

Italian Cowboy Partners was influential in Allen v. Devon Energy Holdings, 

L.L.C. F/K/A Chief Holdings, L.L.C. and Trevor Rees-Jones, 367 S.W.3d 355, (Tex. 
App.—Houston [1st Dist.] March 9, 2012), in which Allen alleged that Chief and Trevor 
Rees-Jones, Chief‘s manager and majority owner, fraudulently induced him to redeem his 
interest two years before the company sold for almost 20 times the redemption sales price 
to Devon Energy Production Company, L.P.  The defense focused on disclaimers and 
release provisions in the redemption agreement, which it contended barred Allen’s fraud 
claims by negating reliance or materiality as a matter of law.  The  Court of Appeals held 
that the redemption agreement did not bar Allen’s claims,  and that fact issues existed as 
to fraud and the existence of a fiduciary relationship, in reversing the trial court’s 
summary judgment for the defense and for such purpose assuming the correctness of the 
facts alleged by Allen below. 

Allen and Rees-Jones served together as partners at a prominent Dallas law firm. 
Allen was an oil and gas transactions lawyer, and Rees-Jones was a bankruptcy lawyer 
before leaving the firm to go into the oil and gas business.  Allen was one of Chief’s early 
investors, and relied on investment advice from Rees-Jones. 

In November 2003, Rees-Jones decided to redeem the minority equity interests in 
Chief.  He sent to the minority members a letter explaining the reasons for and terms of 
the redemption offer, to which he attached (1) an independent valuation firm’s opinion on 
Chief’s market value and (2) an appraisal of Chief’s existing gas reserves and future 
drilling prospects.  The valuation report included discounts for the sale of a minority 
interest and for lack of marketability.  The letter also included Rees-Jones’s pessimistic 
assessment of a number of facts and events that could negatively impact Chief’s value in 
the future. 

The redemption proposal languished for seven months until June 2004 when 
Rees-Jones notified the minority members that Chief was ready to proceed with the 
redemption. Three of the minority members (including Allen) accepted the redemption 
offer, and four others chose to retain their interests. There were positive developments in 
the Barnett Shale area where Chief operated and within Chief in the seven months 
between the November 2003 offer and the June 2004 redemption, and Allen asserts that 
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these events, which Allen claimed were not disclosed to him and would have materially 
impacted his decision to redeem his interest.   

Chief provided Allen with a written redemption agreement for the first time in 
June 2004, and “insisted” that the contract be signed by the end of the month.  The parties 
did not exchange drafts, and  Allen stated that he had only three days to review the 
agreement before signing because, as he was on vacation for much of the time.   

The redemption agreement contained several release clauses which are discussed 
below, including an “independent investigation” paragraph, a general “mutual release,” 
and a merger clause which defendants claimed barred Allen’s fraud claims negating 
reliance or materiality as a matter of law.  The “independent investigation” paragraph 
provided that (1) Allen based his decision to sell on his independent due diligence, 
expertise, and the advice of his own engineering and economic consultants; (2) the 
appraisal and the reserve analysis were estimates and other professionals might provide 
different estimates; (3) events subsequent to the reports might “have a positive or 
negative impact on the value” of Chief; (4) Allen was given the opportunity to discuss the 
reports and obtain any additional information from Chief’s employees as well as the 
valuation firm and the reserve engineer; and (5) the redemption price was based on the 
reports regardless of whether those reports reflected the actual value and regardless of 
any subsequent change in value since the reports.  The independent investigation 
paragraph also included mutual releases “from any claims that might arise as a result of 
any determination that the value of [Chief] . . . was more or less than” the agreed 
redemption price at the time of the closing. 

In a separate paragraph entitled “mutual releases” each party released the other 
from all claims that “they had or have arising from, based upon, relating to, or in 
connection with the formation, operation, management, dissolution and liquidation of 
[Chief] or the redemption of” Allen’s interest in Chief, except for claims for breach of the 
redemption agreement or breach of the note associated with the redemption agreement. 
Another paragraph contained a “merger clause” stating that the redemption agreement 
“supersedes all prior agreements and undertakings, whether oral or written, between the 
parties with respect to the subject matter hereof.” 

Allen argued that fraudulent inducement invalidates the release provisions in the 
redemption agreement as “fraud vitiates whatever it touches,” citing Stonecipher v. Butts, 
591 S.W.2d 806, 809 (Tex. 1979). In rejecting that argument but holding that the release 
provisions in the redemption agreement were not sufficiently explicit to negate Allen’s 
fraud in the inducement claims, the Court of Appeals wrote:  

The threshold requirement for an effective disclaimer of reliance is that 
the contract language be “clear and unequivocal” in its expression of the 
parties’ intent to disclaim reliance. [citations omitted] In imposing this 
requirement, the Texas Supreme Court has balanced three competing 
concerns. First, a victim of fraud should not be able to surrender its fraud 
claims unintentionally. [citations omitted] Second, the law favors 
granting parties the freedom to contract knowing that courts will enforce 
their contracts’ terms, as well as the ability to contractually resolve 
disputes between themselves fully and finally. [citations omitted] Third, 
a party should not be permitted to claim fraud when he represented in the 
parties’ contract that he did not rely on a representation . . .  
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The Court then said that in view of these competing concerns, Texas allows a 
disclaimer of reliance to preclude a fraudulent inducement claim only if the parties’ intent 
to release such claims “is clear and specific.”  Among the failings the Court found with 
the disclaimer language in the redemption agreement were:  (i) it did not say none of the 
parties is relying upon any statement or any representation of any agent of the parties 
being released hereby; (ii) the broad language releasing “all claims, demands, rights, 
liabilities, and causes of action of any kind or nature” did not specifically release 
fraudulent inducement claims or disclaim reliance on Rees-Jones and Chief”s 
representations (although it did release claims “of any kind or nature” (which necessarily 
includes fraudulent inducement), the elevated requirement of precise language requires 
more than a general catch-all--it must address fraud claims in clear and explicit 
language); (iii) the merger clause stated that the contract is the “final integration of the 
undertakings of the parties hereto and supersedes all prior agreements and undertakings,” 
but did not include clear and unequivocal disclaimer of reliance on oral representations; 
(iv) the redemption agreement failed to state that the only representations that had been 
made were those set forth in the agreement; (v) it did not contain a broad disclaimer that 
no extra-contractual representations had been made and that no duty existed to make any 
disclosures; (vi) it did not provide that Allen had not relied on any representations or 
omissions by Chief; or (vii) it did not include a specific “no liability” clause stating that 
the party providing certain information will not be liable for any other person’s use of the 
information. 

The Court was careful to state it was not requiring that the words “disclaimer of 
reliance” must be stated in order for a disclaimer to preclude a fraudulent inducement 
claim or that each one of these issues must be addressed in every disclaimer. Rather, the 
Court stated that the redemption agreement lacked the following: “(1) an all-embracing 
disclaimer that Allen had not relied on any representations or omissions by Chief; (2) a 
specific ‘no liability’ clause stating that the party providing certain information will not 
be liable for any other person’s use of the information; and (3) a specific waiver of any 
claim for fraudulent inducement based on misrepresentations or omissions.” 

Although the independent investigation clause stated that Allen “based his 
decision to sell” on (1) his own independent due diligence investigation, (2) his own 
expertise and judgment, and (3) the advice and counsel of his own advisors and 
consultants, the Court found that the statement of reliance on the identified factors did not 
clearly and unequivocally negate the possibility that Allen also relied on information he 
had obtained from Chief and Rees-Jones, and consistent with the terms of the redemption 
agreement, Allen could have relied on both.  The Court found it incongruous to state that 
Allen could not rely on the information he was given, and noted the absence of the words 
“only,” “exclusively,” or “solely” are of critical importance in this case. 

Rees-Jones and Devon argued that the redemption agreement contained language 
that released Allen’s claims against them and that this language shows that the parties 
agreed broadly to disavow the factual theories he now asserts in his lawsuit.  Although 
the redemption agreement released the parties from claims that arise from a determination 
that the redemption price did not reflect Chief’s market value at closing, it did not negate 
Allen’s claims that  Rees-Jones made misrepresentations and omissions concerning 
Chief’s future prospects. Further the release disclaimed any claim by Allen based on a 
change in value from the 2003 appraisal to the date of redemption only, but the language 
did not cover Allen’s claims that Rees-Jones and Chief withheld information relating to 
Chief’s future prospects and potential value. 
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The Court further wrote, citing Forest Oil Corp. v. McAllen, 268 S.W.3d 51 
(Tex. 2008), that even a clear and unequivocal disclaimer of reliance may not bar a 
fraudulent inducement claim unless (1) the terms of the contract were negotiated or 
boilerplate; (2) the complaining party was represented by counsel; (3) the parties dealt 
with each other at arm’s length; and (4) the parties were knowledgeable in business 
matters.  The Court found for defendants on two of the factors (Allen as an oil and gas 
attorney could not complain that he was not represented by counsel and was not 
knowledgeable). The Court, however, found fact issues as to the other two factors 
(whether the contract was negotiated and whether the parties dealt with each other at 
arm’s length) and declined to grant Defendant’s motion for summary judgment. The 
Court declined to say whether all four tests must be satisfied for an otherwise clear and 
unequivocal disclaimer of reliance to be enforceable.  

With respect to fiduciary duties, the Court held a formal fiduciary relationship is 
not created automatically between co-shareholders simply because the plaintiff is a 
minority shareholder in a closely-held corporation. The Court, however, held even if a 
formal fiduciary relationship did not ordinarily exist, “special facts” can create a 
fiduciary relationship and explained: 

We conclude that there is a formal fiduciary duty when (1) the 
alleged-fiduciary has a legal right of control and exercises that control by 
virtue of his status as the majority owner and sole member-manager of a 
closely-held LLC and (2) either purchases a minority shareholder’s 
interest or causes the LLC to do so through a redemption when the result 
of the redemption is an increased ownership interest for the majority 
owner and sole manager. 

In Staton Holdings, Inc. v. Tatum, L.L.C., 345 S.W.3d 729 (Tex.App.—Dallas 
2011), a Texas Court of Appeals held, as a matter of first impression, that an express-
intent requirement, under which a release of liability is enforceable only if the intent to 
grant such a release is expressed in specific terms within the four corners of the contract, 
applies to prospective releases of future breaches of warranty in service transactions.  In 
so holding, the Court wrote: 

We begin by reviewing Texas’s express-negligence 
jurisprudence. Under Texas law, certain kinds of contractual provisions 
that call for an extraordinary shifting of risk between the parties are 
subject to the fair-notice doctrine. See Dresser Indus., Inc. v. Page 

Petroleum, Inc., 853 S.W.2d 505, 508 (Tex. 1993). In Dresser Industries, 
the Texas Supreme Court held that a release of liability for future 
negligence is enforceable only if it comports with both prongs of the fair-
notice doctrine: the conspicuousness requirement and the express-
negligence test. Id. at 509. Under the express-negligence test, a release of 
future negligence is enforceable only if the intent to grant such a release 
is expressed in specific terms within the four corners of the contract. Id. 

at 508; see also Ethyl Corp. v. Daniel Constr. Co., 725 S.W.2d 705, 708 
(Tex. 1987) (adopting the express-negligence test in the context of 
indemnity clauses). If a similar express-intent rule applies to breach-of-
warranty claims, the release involved in this case is suspect because it 
does not expressly state that Staton is waiving claims for future breaches 
of warranty. 
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The Texas Supreme Court has extended the express-negligence 
test to some claims besides negligence. In 1994, the supreme court held 
that an indemnity agreement will not be construed to indemnify a party 
against statutorily imposed strict liability unless the agreement expressly 
states the parties’ intent to provide for indemnification of such claims. 
Houston Lighting & Power Co. v. Atchison, Topeka & Santa Fe Ry. Co., 
890 S.W.2d 455, 458-59 (Tex. 1994). The court indicated that the same 
express-intent rule would apply to claims for strict products liability. 

* * * 

After considering the reasons supporting HL & P’s extension of 
the express-intent rule to strict liability, we conclude the express-intent 
rule applies to breach-of-warranty claims. 

* * * 

The release involved in this case does not expressly release 
claims for future breaches of warranty, so it does not bar Staton's breach-
of-warranty claims . . . 

The Staton Holdings case is another example of a Texas court acknowledgement 
that Texas law respects freedom of contract, including the right of parties to contractually 
limit their tort and other liabilities arising in respect of contracts, but that the Texas courts 
regard such a shifting of liability as so extraordinary that they require it to be clear, 
unequivocal and conspicuous in the contract so that there is no question that the parties 
knowingly bargained for that outcome. In that respect Staton Holdings is consistent with 
the results in Italian Cowboy and Allen, although the application of express negligence 
principles is new and an extension.  These three 2011 cases suggest that the following 
principles should be considered when attempting to contractually limit liabilities under 
Texas law: 

• Do not appear to use boilerplate provisions, however 
comprehensive, and tailor the limitation of liability provision for 
each transaction in a way that shows that it has been specifically 
negotiated and is not merely a boilerplate provision. 

• Expressly disclaim reliance on any representations that are not 
embodied in the four corners of the agreement, and perhaps even 
in particular enumerated sections thereof. 

• Expressly state that no reliance is being placed on any statements 
(i) by any representative of any of the parties whose liability is 
limited or (ii) in the dataroom (if such is the case). 

• Expressly state that fraud in the inducement claims are being 
released. 

• Expressly state that no reliance has been placed on any prior 
representations. 
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• Include both broad inclusive words of limitation of liability and 
then specifically address the particular kinds of representations 
not being relied upon. 

• Put the limitation of liability provision in italics, bold face or 
other conspicuous type.  See Comment to Section 11.11, supra, 
regarding the express negligence doctrine. 

An alternative to Section 13.7 based on those Texas principles might read as follows: 

13.7 ENTIRE AGREEMENT, NON-RELIANCE, EXCLUSIVE 

REMEDIES AND MODIFICATION 

(a) This Agreement supersedes all prior agreements, 

whether written or oral, between the parties with respect to its 

subject matter (including any letter of intent and any confidentiality 

agreement between Buyer and Seller) and constitutes (along with the 

Disclosure Letter, Exhibits and other documents delivered pursuant 

to this Agreement) a complete and exclusive statement of the terms 

of the agreement between the parties with respect to its subject 

matter.  This Agreement may not be amended, supplemented or 

otherwise modified except by a written agreement executed by the 

party to be charged with the amendment. 

(b) Except for the representations and warranties 

contained in Article 3, none of Seller or any Shareholder has made 

any representation or warranty, expressed or implied, as to Seller or 

as to the accuracy or completeness of any information regarding 

Seller furnished or made available to Buyer and its representatives, 

and none of Seller or any Shareholder shall have or be subject to any 

liability to Buyer or any other Person resulting from the furnishing 

to Buyer, or Buyer’s use of or reliance on, any such information or 

any information, documents or material made available to Buyer in 

any form in expectation of, or in connection with, the transactions 

contemplated by this Agreement. 

(c) Following the Closing, the sole and exclusive remedy 

for any and all claims arising under, out of, or related to this 

Agreement, or the sale and purchase of the Seller, shall be the rights 

of indemnification set forth in Article 11 only, and no person will 

have any other entitlement, remedy or recourse, whether in contract, 

tort or otherwise, it being agreed that all of such other remedies, 

entitlements and recourse are expressly waived and released by the 

parties hereto to the fullest extent permitted by law. 

[Notwithstanding the foregoing, the parties have agreed that if the 

Buyer can demonstrate, by clear and convincing evidence, that a 

material representation and warranty made by the Seller or the 

Selling Shareholder in this Agreement was deliberately made and 

known to be materially untrue by any of the Seller Knowledge 

Parties, then the Deductible shall not apply and the Cap shall be 
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increased to the Purchase Price with respect to any resulting 

indemnification claim under Section 11.2.]  

(d) The provisions of this Section 13.7, together with the 

provisions of Sections 3.33 and 3.34, and the limited remedies 

provided in Article 11, were specifically bargained for between 

Buyer and Sellers and were taken into account by Buyer and the 

Sellers in arriving at the Purchase Price. The Sellers have 

specifically relied upon the provisions of this Section 13.7, together 

with the provisions of Sections 3.33 and 3.34, and the limited 

remedies provided in Article 11, in agreeing to the Purchase Price 

and in agreeing to provide the specific representations and 

warranties set forth herein.
35

 

(e) All claims or causes of action (whether in contract or 

in tort, in law or in equity) that may be based upon, arise out of or 

relate to this Agreement, or the negotiation, execution or 

performance of this Agreement (including any representation or 

warranty, whether written or oral, made in or in connection with 

this Agreement or as an inducement to enter into this Agreement), 

may be made only against the entities that are expressly identified as 

parties hereto.  No Person who is not a named party to this 

Agreement, including without limitation any director, officer, 

employee, incorporator, member, partner, stockholder, Affiliate, 

agent, attorney or representative of any named party to this 

Agreement (“Non-Party Affiliates”), shall have any liability (whether 

in contract or in tort, in law or in equity, or based upon any theory 

that seeks to impose liability of an entity party against its owners or 

affiliates) for any obligations or liabilities arising under, in 

connection with or related to this Agreement or for any claim based 

on, in respect of, or by reason of this Agreement or its negotiation or 

execution; and each party hereto waives and releases all such 

liabilities, claims and obligations against any such Non-Party 

Affiliates.  Non-Party Affiliates are expressly intended as third party 

beneficiaries of this provision of this Agreement. 

(f) This Agreement may not be amended, supplemented 

or otherwise modified except by a written agreement executed by the 

party to be charged with the amendment. 

While the foregoing provision is lengthy and is intended to address the concerns 
expressed by the courts in the Italian Cowboy, Allen and Staton Holdings cases, 

                                                 
35  This alternative Section 13.7 is derived from the Model Provisions suggested in Glenn D. West and W. Benton Lewis, 
Jr., Contracting to Avoid Extra-Contractual Liability—Can Your Contractual Deal Ever Really Be the “Entire” Deal?, 64 Bus. 
Law. 999, 1038 (Aug. 2009), as well as the Italian Cowboy, Allen and Staton Holdings discussed above; see Byron F. Egan, 
Patricia O. Vella and Glenn D. West, Contractual Limitations on Seller Liability in M&A Agreements, University of Texas 
School of Law 7th Annual Mergers and Acquisitions Institute, Dallas, TX, October 20, 2011, at Appendix B, available at 
http://images.jw.com/com/publications/1669.pdf.  
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circumstances and future cases will no doubt suggest revision of the foregoing in 
particular cases. 

In Merrill Lynch & Co., Inc. v. Allegheny Energy, Inc., 2003 U.S. Dist. Lexis 
21122 (S.D.N.Y. 2003), an asset purchase agreement contained a “merger clause” 
equivalent to Section 13.7.  After closing, the purchasers alleged that the sellers failed to 
disclose sham trades with Enron, which inflated the profitability of the business and 
violated applicable laws. Sellers argued that the analogue to Section 13.7 and a provision 
in the confidentiality agreement (which survived the making of the asset purchase 
agreement, unlike this Agreement in which the confidentiality agreement does not 
survive) precluded purchasers from making fraud in the inducement claims since they 
were not based on specific representations in the agreement. In ruling that purchasers’ 
allegations were sufficient to survive a motion to dismiss, the Court wrote: 

In its counterclaim, Allegheny [purchaser] alleges that Merrill 
Lynch [seller] misrepresented GEM’s [acquired business] internal 
controls, its infrastructure, its historical revenues, its trading volume, its 
growth rate, and the qualifications of Gordon.  Merrill Lynch contends 
that Allegheny’s counterclaims for fraudulent inducement should be 
dismissed because the alleged misrepresentations are not in Article III of 
the Purchase Agreement and the Purchase Agreement provided that only 
those representations and warranties in Article III had any legal effect 
[the Purchase Agreement provided:  “Except for the representations and 
warranties contained in this Article III, neither the Sellers nor any other 
Person make any express or implied representation or warranty on behalf 
of or with respect to the Sellers, the Business or the Purchased Assets, 
and the Sellers hereby disclaim any representation or warranty not 
contained in this Article III.”]  Also, the Purchase Agreement contains a 
standard merger clause [like Section 13.7, the Purchase Agreement 
provided that the Purchase Agreement shall “constitute the entire 
agreement of the parties hereto with respect to the subject matter hereof . 
. . and supercede all prior agreements and undertakings, both written and 
oral, between the Purchasers and the Sellers . . . other than the 
Confidentiality Agreement,” which does not survive in this Agreement].  
In addition, the Confidentiality Agreement provided that “neither party 
makes any representation or warranty as to the accuracy or completeness 
of the Evaluation Material and that only those representations and 
warranties made in a definitive agreement, if any, shall have any legal 
effect.”  Merrill Lynch contends that given the disclaimer and the merger 
clause in the Purchase Agreement and the disclaimer in the 
Confidentiality Agreement, both of which documents were negotiated 
between sophisticated parties represented by counsel, Allegheny relied at 
its peril on any representations not included in the Purchase Agreement 
and that this lack of reasonable reliance is fatal to a claim for fraudulent 
inducement, whether the remedy is rescission or money, and negligent 
misrepresentation.  Allegheny advances two theories to get their claim 
for fraudulent inducement around the provisions in the Purchase 
Agreement and the Confidentiality Agreement:  First, they contend a 
general, non-specific disclaimer does not bar a fraudulent-inducement 
claim, and second, the matters misrepresented were peculiarly within 
Merrill Lynch’s knowledge. 
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As the Second Circuit noted, “Where sophisticated businessmen engaged in 
major transactions enjoy access to critical information but fail to take advantage of that 
access, New York courts are particularly disinclined to entertain claims of justifiable 
reliance.”  Grumman Allied Industries, Inc. v. Rohr Industries, Inc., 748 F.2d 729, 737 
(2d Cir. 1984).  “In assessing the reasonableness of a plaintiff’s alleged reliance, we 
consider the entire context of the transaction, including factors such as its complexity and 
magnitude, the sophistication of the parties, and the content of any agreements between 
them.”  Emergent Capital Inv. Mgmt., LLC v. Stonepath Group, Inc., 343 F.3d 189, 195 
(2d Cir. 2003).  It is settled in New York that “Where a party specifically disclaims 
reliance upon a representation in a contract, that party cannot, in a subsequent action for 
fraud, assert it was fraudulently induced to enter into the contract by the very 
representation it has disclaimed.”  Banque Arabe Et Internationale D’Investissement v. 

Maryland Nat’l Bank, 57 F.3d 146, 155 (2d Cir. 1995) (quoting Grumman Allied Indus. 

Inc. v. Rohr Indus., Inc., 748 F.2d 729, 734-35 (2d Cir. 1984)).  However, a “disclaimer 
is generally enforceable only if it ‘tracks the substance of the alleged misrepresentation 
. . . .’”  Caiola v. Citibank, NA., 295 F.3d 312, 330 (2d Cir. 2002) (quoting Grumman 

Allied, 748 F.2d at 735).  As Merrill Lynch concedes, the disclaimer at issue here is 
general and does not track the substance of the alleged misrepresentations — i.e., it does 
not state that Merrill Lynch disclaims any prior representations about the Enron 
transactions or Gordon’s qualifications.  Nevertheless, there is considerable authority for 
Merrill Lynch’s position that this general disclaimer, which was between sophisticated 
entities negotiated at arms’ length, should nevertheless be given effect and deprive 
Allegheny of a claim for reasonable reliance on any other representation — especially 
where the agreement enumerates representations in detail and contains a merger clause.  
See, e.g., Harsco Corp. v. Segui, 91 F.3d 337, 345-46 (2d Cir, 1996); Consolidated 

Edison, Inc. v. Northeast Utilities, 249 F. Supp. 2d 387, 401 (S.D.N.Y. 2003) (“In this 
case, the specific disclaimer in the Confidentiality Agreement combined with the merger 
clause in the Merger Agreement defeat any claim of reasonable reliance on the alleged 
oral statements in the course of due diligence and the written August Policies.”).  In 
Harsco, the Court explained: 

[R]elying on the sophisticated context of this transaction, 
we hold that Harsco must be held to its agreement. . . .  
We think Harsco should be treated as if it meant what it 
said when it agreed in Section 2.05 that there were no 
representations other than those contained in Sections 
2.01 through 2.04 that were part of the transaction.  
[T]he exhaustive nature of the Section 2.04 
representations adds to the specificity of Section 2.05’s 
disclaimer of other representations.  We can see no 
reason not to hold Harsco to the deal it negotiated. 

Harsco, 91 F.3d at 346; see also id. (“Under the circumstances of this case, ‘no other 
representations’ means no other representations.”). 

Despite the general hostility of courts to claims by sophisticated business entities 
for fraudulent inducement, under the standards applicable at this stage of the litigation, I 
am unwilling to conclude as a matter of law that Allegheny’s reliance on these alleged 
misrepresentations was unreasonable.  Most significantly, the agreements in the cases 
that Merrill Lynch relies on placed the burden on the buyer to perform its due diligence 
and to ensure that the representations in the final agreement covered known or readily 
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knowable risks.  Here, the Purchase Agreement places at least some of that burden on 
Merrill Lynch, e.g., “all information known to Sellers which, in their reasonable 
judgment exercised in good faith, is appropriate for Purchasers to evaluate the trading 
positions and trading operations of the Business.”  Also significant is the fiduciary 
relationship, which, though terminated when the alleged misrepresentations and/or 
omissions were made, had existed until shortly before the representations.  Finally, 
Allegheny Energy has alleged that the information was peculiarly within Merrill Lynch’s 
knowledge.  See Banque Arabe, 57 F.3d at 155 (“[E]ven such an express waiver or 
disclaimer ‘will not be given effect where the facts are peculiarly within the knowledge 
of the party invoking it.’” (quoting Stambovsky v. Ackley, 572 N.Y.S.2d 672, 677 (App. 
Div. 1st Dep’t 1991)).  In Banque Arabe, the court determined that the party could not 
reasonably rely on the other party to disclose the allegedly fraudulently concealed 
information because the information generally was readily accessible to anyone who 
inquired and the risk associated with this information was known and disclosed.  
BanqueArabe, 57 F.3d at 156-57.  Here, in contrast, Allegheny has alleged that the 
information at issue was not generally known nor readily accessible because it pertained 
to potentially illegal activity that Merrill Lynch would not want to disclose. 

After a bench trial on the merits, the Court commented that the case is a “saga of 
missteps taken by two of America’s largest and most respected entities and which it is 
sad to say can only be characterized as having happened through a combination of fraud 
and greed.”  Merrill Lynch & Co., Inc. v. Allegheny Energy, Inc., 2005 WL 1663265 
(S.D.N.Y. 2005).  The Court found that Merrill Lynch had unknowingly provided false 
and misleading information during the course of a four-month $6 million due diligence 
process conducted for Allegheny by a team of “revered” accounting, legal and investment 
banking firms, but that Allegheny was never in the dark about “the incredible difficulty in 
nailing down any sort of concrete value” for a key asset and had received corrected 
financial data as the asset purchase agreement was being finally negotiated and before it 
was signed.  The Court concluded that there was no proof the Merrill Lynch provided 
“financial material was not prepared in good faith or that it is not basically accurate.”  In 
holding against Allegheny on its breach of warranty and fraudulent inducement claims, 
the Court wrote: 

It is not enough that Allegheny show that warranties in the 
Purchase Agreement were breached.  In order to prevail in its breach of 
contract claims, Allegheny must show that the misrepresentations or 
omissions were the proximate cause of reasonably certain damages.   

* * * 

Allegheny conflates proximate cause and calculation of damages 
through its assertion that it is entitled to the difference between the price 
it paid and the hypothetical “true value” of the GEM at the time of 
purchase.  Allegheny claims that it was deceived into paying a premium 
for GEM by Merrill Lynch’s misrepresentations about GEM’s earnings 
and the quality and integrity of its personnel and this translates directly 
into money damages.  But Allegheny has not been able to overcome the 
hurdle of proving that the damages, if any, were proximately caused by 
any of Merrill Lynch’s misdeeds, so any discussion of damages, which in 
this Court’s view are too speculative anyway, is misplaced. 
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* * * 

Moreover, Allegheny’s claim for benefit-of-the-bargain damages 
must be based on the “bargain that was actually struck, not on a bargain 
whose terms must be supplied by hypothesis about what the parties 
would have done if the circumstances surrounding their transaction had 
been different.”  * * * 

To prevail on its claim of fraudulent inducement, Allegheny 
must prove (1) that Merrill Lynch made a material misrepresentation of 
fact or omission of fact; (2) Merrill Lynch acted knowingly or with 
reckless disregard of the truth; (3) Merrill Lynch intended to induce 
Allegheny’s reliance; (4) Allegheny justifiably relied on ML’s 
misrepresentation or omission; and (5) Allegheny suffered injury as a 
result.  [citation omitted] 

Allegheny argues there was a conspiracy afoot at Merrill Lynch 
to gain a fraudulent purchase price for its energy trading desk, the GEM.  
While it is certain that through its agent, Dan Gordon [a confessed 
embezzler who admitted he altered certain data to make GEM look more 
profitable], and perhaps others, Merrill Lynch made material 
misrepresentations of fact with regard to the financial documents 
provided to Allegheny, and these documents made the GEM look more 
attractive for purchase than it really was.  The critical problem for 
Allegheny is with regard to its justifiable reliance on any of the 
representations or omissions made by Merrill Lynch.  * * *  “Where 
sophisticated businessmen engaged in major transactions enjoy access to 
critical information but fail to take advantage of that access, New York 
courts are particularly disinclined to entertain claims of justifiable 
reliance.”  [citation omitted]  Allegheny is undoubtedly a sophisticated 
party that was represented at every step by competent, experienced, and 
expensive advisors.  Without exploring the parameters of their legal 
obligations, suffice it to say that by reputation at least they are the best in 
the business.  Further, the evidence shows that Merrill Lynch opened its 
books and records and accorded Allegheny four months of due diligence.  
Allegheny cannot now claim to have reasonably relied on non-
disclosures as to information that was available had it pursued its due 
diligence with a little more pizzazz. 

* * * 

The misrepresentations of which Allegheny now complains 
could have been discovered without great difficulty.  It would not have 
taken much effort to discover the $43 million fraudulent insurance 
contract sold to the GEM by Dan Gordon, and pocketed by him, 
considering that the entire existence of the insurance company was a 
sham. 

Moreover, Allegheny’s fraud claim suffers from the same 
deficiency as its breach of contract claims in that it has failed to prove 
that its injury was the result of Merrill Lynch’s misrepresentations or 
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omissions.  In actions for fraud too, proximate cause (or loss causation) 
requires a plaintiff to show a direct link between the wrongdoings 
complained of and the damages alleged. 

* * * 

The District Court’s dismissal, following a bench trial, of Allegheny’s fraudulent 
inducement and breach of warranty claims was reversed by the Second Circuit in Merrill 

Lynch & Co. v. Allegheny Energy, Inc., 500 F.3d 171 (2d Cir. 2007).  See Subcommittee 
on Recent Judicial Developments, ABA Negotiated Acquisitions Committee, Annual 

Survey of Judicial Developments Pertaining to Mergers and Acquisitions, 63 Bus. Law. 
531, 543-546 (2008).  As to liability, the Second Circuit focused on Merrill Lynch’s 
warranties relating to the material accuracy of the financial records of the acquired 
business (“GEM”), as well as a broad warranty that the material Merrill Lynch had 
provided to Allegheny “in the aggregate, includes all information known to the Sellers 
which, in their reasonable judgment exercised in good faith, is appropriate for 
[Allegheny] to evaluate [GEM’s] trading positions and trading operations”. 

On the fraudulent inducement claim, the Second Circuit held that the warranties 
“imposed a duty on [Merrill Lynch] to provide accurate and adequate facts and entitled 
[Allegheny] to rely on them without further investigation or sleuthing” (although, upon 
the retrial, Allegheny would be required to offer proof “that its reliance on the alleged 
misrepresentations was not so utterly unreasonable, foolish or knowingly blind as to 
compel the conclusion that whatever injury it suffered was its own responsibility”).  For 
purposes of the breach of warranty claim, the Second Circuit cited “the general rule” 
“that a buyer may enforce an express warranty even if it had reason to know that the 
warranted facts were untrue”, although if “the seller has disclosed at the outset facts that 
would constitute a breach of warranty” and “the buyer closes with full knowledge and 
acceptance of those inaccuracies”, the buyer could not prevail on the breach of warranty 
claim. 

As to claims for causation and damages for fraudulent inducement, the Second 
Circuit ruled that if the seller of the business fraudulently misrepresented the qualities of 
the business (including its key personnel and financial performance), the buyer would be 
entitled to an award of damages measured by the extent to which the purchase price 
overstated the value of the business on the date of sale as a result of the sellers’ 
misrepresentations and omissions.  On the breach of warranty contract claim, the buyer 
would be “entitled to the benefit of its bargain”, measured as the difference between the 
value of the business as warranted by the seller and its true value “as delivered” at the 
time of the transaction. This “value as delivered”, in the Court’s view, “should reflect any 
deductions from [the] purchase price necessary to reflect the broken warranties”. 

Securities Law Anti-Waiver Provisions.  In the event that the transaction in the 
Merrill Lynch case had involved a “security” within the meaning of the Securities Act of 
1933, as amended, or the Securities Exchange Act of 1934, as amended (the “1934 Act”), 
and the purchasers were asserting claims under Rule 10b-5 under the 1934 Act, the 
sellers could have argued that the combination of the merger clause and the provision that 
no representations were made beyond those expressly set forth in Article 3 negated the 
“reliance” necessary to state a claim for fraud under Rule 10b-5. Purchasers would have 
countered that such a provision constitutes an “anticipatory waiver” which is void under 
Section 29(a) of the 1934 Act, which provides: “Any condition, stipulation, or provision 
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binding any person to waive compliance with any provision of this title or of any rule or 
regulation thereunder…shall be void.” The result is a matter of federal law, and may vary 
depending upon the circuit in which the matter is litigated. Compare AES Corp. v. Dow 

Chemical Co.,  325 F.3d 174 (3d Cir. 2003) and Rogen v. Illikon, 361 F.2d 260 (1st Cir. 
1966) holding that such a non-reliance provision is not enforceable as a matter of law, 
although it may support a finding of fact that purchasers’ alleged reliance was not 
reasonable under the circumstances, with Harsco Corp. v. Sequi, 91 F.3d 337 (2d Cir. 
1966) holding that such a provision does not constitute a forbidden waiver where it is 
developed via negotiations among sophisticated business entities and their advisors. 

In Lone Star Fund V (US), LP v. Barclays Bank PLC, 594 F.3d 383 (5th Cir. 
2010), Lone Star alleged that Barclays engaged in a $60 million fraud relating to 
mortgage-backed securities that Barclays sold to Lone Star.  The Fifth Circuit allowed a 
nuanced contractual limitation on remedies to preclude a securities fraud claim by 
affirming the district court dismissal of the case because Lone Star failed to allege a 
misrepresentation in light of the “repurchase or substitute” clauses in the parties’ 
mortgage-backed securities purchase contracts.  Mortgage-backed securities are secured 
by pools of mortgages which are collected into a trust, mortgage payments are sent to that 
trust, then pooled, and then paid out to the holders of the securities.  The value of the 
mortgage pool turns on whether borrowers consistently pay in a timely manner so that the 
holders will receive a steady stream of income. 

The dispute before the Fifth Circuit involved two sets of mortgage-backed 
securities that Barclays sold to Lone Star under prospectuses that included 
representations and warranties guaranteeing the quality of the mortgage pools, which 
together contained more than 10,000 residential mortgages.  Shortly after the purchases, 
Lone Star discovered that 290 mortgages were more than thirty days overdue 
(“delinquent”) at the time of purchase.  Barclays admitted that 144 of the mortgages were 
delinquent and promptly substituted new mortgages to replace any that were still 
delinquent.  Lone Star then investigated further and found that 848 of the loans had been 
delinquent at the time of purchase. 

Lone Star sued Barclays under both state and federal law for material 
misrepresentations and fraud.  Lone Star alleged that, contrary to Barclays’ 
representations, the trusts had a substantial number of delinquent loans, and that the 
misrepresentations constituted fraud.  Since Lone Star’s claims were predicated upon 
Barclays’ alleged misrepresentation that there were no delinquent loans in the trusts when 
Lone Star purchased the securities, Lone Star had to successfully allege both that 
Barclays represented that the trusts had no delinquent mortgages and that the 
representations were false when made. 

In the prospectuses, Barclays made representations and warranties with respect to 
each mortgage loan “no payment required under the mortgage loan is 30 days or more 
Delinquent nor has any payment under the mortgage loan been 30 days or more 
Delinquent at any time since the origination of the mortgage loan.”  The court found that, 
standing alone, these “no delinquency” provisions would support Lone Star’s 
contentions, but that the representations were isolated portions of complex contractual 
documents that must be read in their entirety to be given effect: 

Read as a whole, the prospectuses and warranties provide that the 
mortgages should be non-delinquent, but if some mortgages were 
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delinquent then Barclays would either repurchase them or substitute 
performing mortgages into the trusts. . . .  Moreover, the clauses 
constitute the “sole remedy” for material breach for purchasers like Lone 
Star. 

 Thus, Barclays did not represent that the . . . mortgage pools 
were absolutely free from delinquent loans at the time of purchase.  The 
agreements envision that the mortgage pools might contain delinquent 
mortgages, and they impose a “sole” remedy to correct such mistakes.  
Indeed, Barclays fulfilled the repurchase or substitute obligations when 
Lone Star informed it of the delinquent mortgages in November 2007.  
Lone Star does not and cannot allege that Barclays breached its duty to 
remediate the mortgage pools. 

 These provisions are sensible given the difficulties of 
investigating the underlying residential mortgages.  Even the best due 
diligence may overlook problems.  A mortgage may become delinquent 
from a single missed payment.  Some of the loans might fall into 
delinquency during the pendency of the transactions leading to an 
investor’s purchases.  Because mistakes are inevitable, both seller and 
purchaser are protected by a promise that the mortgage pools will be free 
from later-discovered delinquent mortgages.  This is what Barclays 
promised and Lone Star agreed.  As a sophisticated investor placing a 
$60 million investment in the trusts, Lone Star has no basis to ignore 
these provisions or their consequences. 

 Consequently, Barclays made no actionable misrepresentations.  
Even though the mortgage pools contained delinquent mortgages, 
Appellants have not alleged that Barclays failed to substitute or 
repurchase the delinquent mortgages.  Appellants’ efforts to focus on a 
single representation amid hundreds of pages of contractual documents 
are misplaced.  They are bound by the entirety of the contract. 

Lone Star asserted that the “repurchase or substitute” clauses were void as 
against public policy because they waive its right to sue for fraud.  Rejecting this 
argument, the court held that “[r]ather than waive [Lone Star’s] right to pursue claims of 
fraud, the ‘repurchase or substitute’ clauses change the nature of Barclays’ 
representation.”  The court found that Lone Star did not allege that Barclays falsely 
represented to prospective investors that it would repurchase or substitute delinquent 
mortgages, which the court said might have stated a case of fraud under the pertinent 
agreements. 

Thus a contractual limitation on remedies – an agreement to restore the quality of 
the securities to the level represented – would preclude a securities law fraud claim.  In 
the typical M&A context (e.g., ABRY), a judgment regarding the exclusive remedy 
provision and what type of misrepresentation occurred can mean the difference between 
capped indemnity on the one hand and uncapped indemnity or rescission on the other 
hand (i.e., millions of dollars in a zero-sum game between buyer or seller).  In this case, 
implicit in the Fifth Circuit’s ruling that seller did not defraud buyer is the fact that buyer 
and seller agreed in advance to an equitable exclusive remedy – “repurchase or 
substitute” – designed to return buyer to its promised position. 
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Section 13.7 also states that the acquisition agreement may be amended only by a 
written agreement signed by the party to be charged with the amendment.  This Section 
reflects the principle that a contract required by the Statute of Frauds to be in writing may 
not be orally modified, and follows Section 2-209(2) of the Uniform Commercial Code, 
which provides that “[a] signed agreement which excludes modification or recision 
except by a signed writing cannot be otherwise modified or rescinded. . . .”  Cf. CAL. CIV. 
CODE § 1698; Deering Ice Cream Corp. v. Columbo, Inc., 598 A.2d 454, 456 (Me. 1991) 
(“The parties never memorialized any meeting of the minds on modifying their contract 
in the form required by the contract documents.”)  However, the rule prohibiting oral 
modification of contracts within the Statute of Frauds has not been applied in cases in 
which there has been partial performance of an oral agreement to modify the written 
contract, especially if one party's conduct induces another to rely on the modification 
agreement.  See, e.g., Rose v. Spa Realty Assoc., 42 N.Y.2d 338, 340-41 (1977); Ridley 

Park Shopping Ctr., Inc. v. Sun Ray Drug Co., 180 A.2d 1 (Pa. 1962); Paul v. Bellavia, 
536 N.Y.S.2d 472, 474 (App. Div. 1988); cf. Jolls, Contracts as Bilateral Commitments: 

A New Perspective on Contract Modification, 26 J. LEGAL STUD. 203 (1997). 

A sale of assets may yield more employment or labor issues than a stock sale or 
statutory combination, because the seller will typically terminate its employees who may 
then be employed by the buyer or have to seek other employment. 

VI. GOVERNING LAW 

13.13 GOVERNING LAW 

This Agreement will be governed by and construed under, and all claims or causes of 
action (whether in contract or in tort, in law or in equity) that may be based upon, arise out of or 
relate to this Agreement, or the negotiation, execution or performance of this Agreement 
(including any representation or warranty made in or in connection with this Agreement or as an 
inducement to enter into this Agreement) shall be determined and adjudicated under, the laws of 
the State of __________ without regard to conflicts of laws principles that would require the 
application of any other law. 

COMMENT 

The parties’ choice of law can affect the outcome of litigation over a merger 
agreement.  In a case granting specific performance to a target, IBP, Inc. v. Tyson Foods, 

Inc., 789 A.2d 14 (Del. Ch. 2001), the Delaware Court of Chancery suggested that its 
decision might have been different if it had applied Delaware rather than New York law 
(the law chosen by the parties to govern the merger agreement) as governing the burden 
of proof to justify that remedy.  The standard under New York law is a “preponderance of 
the evidence,” whereas Delaware law would have required a showing by “clear and 
convincing” evidence.  Of course it may be impractical to fully evaluate at the drafting 
stage the potential effect of choosing the law of one state over another because of the 
many ways in which disputes can arise over the interpretation and enforcement of a 
merger agreement. 

This Section allows the parties to select the law that will govern the contractual 
rights and obligations of the Buyer, the Seller and the Shareholders.  (The parties may 
want to specify a different choice of law with regard to non-competition provisions.)  
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Without a choice of law provision, the court must assess the underlying interest of each 
jurisdiction to determine which jurisdiction has the greatest interest in the outcome of the 
matter.  The part of Section 13.13 following the designation of a state seeks to have 
applied only those conflicts of laws principles of the state designated that validate the 
parties’ choice of law.  As for which laws the parties may select, the Restatement, 

(Second) of Conflict of Laws § 187 provides: 

§ 187.  Law of the State Chosen by the Parties 

(1) The law of the state chosen by the parties to govern their 
contractual rights and duties will be applied if the particular issue is one 
which the parties could have resolved by an explicit provision in their 
agreement directed to that issue. 

(2) The law of the state chosen by the parties to govern their 
contractual rights and duties will be applied, even if the particular issue 
is one which the parties could not have resolved by an explicit provision 
in their agreement directed to that issue, unless either 

(a) the chosen state has no substantial relationship 
to the parties or the transaction and there is no other 
reasonable basis for the parties’ choice, or 

(b) application of the law of the chosen state would 
be contrary to a fundamental policy of a state which has 
a materially greater interest than the chosen state in the 
determination of the particular issue and which, under 
the rule of § 188, would be the state of the applicable 
law in the absence of an effective choice of law by the 
parties. 

(3) In the absence of a contrary indication of intention, the reference 
is to the local law of the state of the chosen law. 

In Nedlloyd Lines B.V. v. Superior Court of San Mateo County (Seawinds Ltd.), 3 
Cal. 4th 459 (1992), the Supreme Court of California applied these principles to uphold a 
choice of law provision requiring a contract between commercial entities to finance and 
operate an international shipping business to be governed by the laws of Hong Kong, a 
jurisdiction having a substantial connection with the parties: 

Briefly restated, the proper approach under Restatement section 187, 
subdivision (2) is for the court first to determine either: (1) whether the 
chosen state has a substantial relationship to the parties or their 
transaction, or (2) whether there is any other reasonable basis for the 
parties’ choice of law.  If neither of these tests is met, that is the end of 
the inquiry, and the court need not enforce the parties’ choice of law . . . .  
If, however, either test is met, the court must next determine whether the 
chosen state’s law is contrary to a fundamental policy of California. . . .  
If there is no such conflict, the court shall enforce the parties’ choice of 
law.  If, however, there is a fundamental conflict with California law, the 
court must then determine whether California has a “materially greater 
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interest than the chosen state in the determination of the particular 
issue.”...  If California has a materially greater interest than the chosen 
state, the choice of law shall not be enforced, for the obvious reason that 
in such circumstance we will decline to enforce a law contrary to this 
state’s fundamental policy. 

Id. at 466 (footnotes omitted); see also Kronovet v. Lipchin, 415 A.2d 1096, 1104 
n.16 (Md. Ct. App. 1980) (noting that “courts and commentators now generally recognize 
the ability of parties to stipulate in the contract that the law of a particular state or states 
will govern construction, enforcement and the essential validity of their contract” but 
recognizing that “the parties’ ability to choose governing law on issues of contract 
validity is not unlimited and will not be given effect unless there is a ‘substantial’ or 
‘vital’ relationship between the chosen sites and issues to be decided.”). 

However, choice of law provisions have not been uniformly upheld by the courts.  
See, e.g., Rosenmiller v. Bordes, 607 A.2d 465, 469 (Del. Ch. 1991) (holding that, 
notwithstanding an express choice of New Jersey law in the agreement, Delaware had a 
greater interest than New Jersey in regulating stockholder voting rights in Delaware 
corporations, and therefore the parties’ express choice of New Jersey law could not apply 
to this issue);  DeSantis v. Wackenhut Corp., 793 S.W.2d 670, 677-78 (Tex. 1990) 
(Supreme Court of Texas adopted the choice of law rule set forth in § 187 of the 
Restatement, (Second) of Conflict of Laws, and held that a choice of law provision (such 
as Section 13.13) will be given effect if the contract bears a reasonable relation to the 
state whose law is chosen and no public policy of the forum state requires otherwise; at 
issue in that case was a covenant not to compete in an employment context and the court 
held that its holdings on the nonenforceability of covenants not to compete were a matter 
of fundamental public policy which overrode the parties’ choice of law agreement.  
DeSantis was in turn overridden by the subsequent enactment of Section 35.51 of the 
Texas Business and Commerce Code which generally validates the contractual choice of 
governing law for transactions involving at least $1,000,000). 

Historically, courts had applied rigid tests for determining what substantive law 
was to govern the parties’ relationship.  In a contractual setting, the applicable test, lex 

contractus, stated that the substantive law of the place of contract formation governed 
that contract.  As interstate and international commerce grew, several problems with this 
test became evident.  First, at all times it was difficult to determine which jurisdiction 
constituted the place of contract formation.  Second, this rule frustrated the ability of 
sophisticated parties to agree on the law that would govern their relationship. 

A modern approach, exemplified in the Restatement, (Second) of Conflict of 

Laws (particularly Sections 6, 187 and 188), focuses on the jurisdiction with the “most 
significant relationship” to the transaction and the parties where the parties did not 
choose a governing law.  Where the parties did choose a governing law, that choice was 
to be respected if there was a reasonable basis for the choice and the choice did not 
offend a fundamental public policy of the jurisdiction with the “most significant 
relationship.” 

Several states have now gone a step further by enacting statutes enabling parties 
to a written contract to specify that the law of that state would govern the parties’ 
relationship, notwithstanding the lack of any other connection to that state.  See e.g., Del. 
Code tit. 6, § 2708; Fla. Stat. § 685.101; 735 Ill. Comp. Stat. 105/5-5; N.Y. Gen. Oblig. 
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Law § 5-1401; and Ohio Rev. Code § 2307.39.  These statutes recognize that 
sophisticated parties may have valid reasons to choose the law of a given jurisdiction to 
govern their relationship, even if the chosen jurisdiction is not otherwise involved in the 
transaction. 

These statutes contain several criteria intended to ensure that they are used by 
sophisticated parties who understand the ramifications of their choice.  The primary 
requirement is that the transaction involve a substantial amount.  Certain of these statutes 
do not apply to transactions for personal, family or household purposes or for labor or 
personal services.  Further, these statutes do not apply to transactions where Section 1-
105(2) of the Uniform Commercial Code provides another governing law.  One of these 
statutes requires the parties to be subject to the jurisdiction of the courts of that 
jurisdiction and subject to service of process.   That statute also specifically authorizes 
courts of that jurisdiction to hear disputes arising out of that contract.  Del. Code tit. 6. § 
2708.  See also Ohio Rev. Code § 2307.39 (authorizing commencement of a civil 
proceeding in Ohio courts if the parties choose Ohio governing law and consent to 
jurisdiction of its courts and further providing that Ohio law would be applied).  See the 
Comment to Section 13.4. 

Practitioners may wish to consider the use of one of these statutes in appropriate 
circumstances, perhaps to choose a neutral jurisdiction if the choice of law negotiation 
has become heated.  However, these statutes are a relatively new development and, as 
such, are not free from uncertainty.  Perhaps the most significant uncertainty is whether 
the choice of law based on such a statute would be respected by a court of a different 
jurisdiction.  While valid reasons (such as protecting the parties’ expectations) suggest 
their choice is likely to be respected, the outcome is not yet clear. 

While a choice of law clause should be enforceable as between the parties where 
the appropriate relationship exists, the parties’ choice of law has limited effect with 
respect to third party claims (e.g., claims under Bulk Sales Laws, Fraudulent Transfer 
Laws or various common law successor liability theories).  But c.f. Oppenheimer v. 

Prudential Securities, Inc., 94 F.3d 189 (5th Cir. 1996) (choice of New York law in asset 
purchase agreement applied in successor liability case without dispute by any of parties).  
Further, an asset transaction involving the transfer of assets in various jurisdictions may 
be governed as to title transfer matters by the law of each jurisdiction in which the 
transferred assets are located.  Restatement, (Second) of Conflict of Laws §§ 189, 191, 
222 and 223.  In particular, the transfer of title to real estate is ordinarily governed by the 
laws of the state where the real estate is located.  Restatement, (Second) of Conflict of 

Laws § 223. 

A seller might propose an alternative governing law provision to support seller 
proposed provisions in Sections 3.33 (Disclosure) and 13.7 (Entire Agreement and 
Modification) to limit seller exposure to extracontractual liabilities reading as follows: 

Governing Law.  This Agreement, and all claims or causes of 
action (whether in contract or tort) that may be based upon, arise out of 
or relate to this Agreement, or the negotiation, execution or performance 
of this Agreement (including any claim or cause of action based upon, 
arising out of or related to any representation or warranty made in or in 
connection with this Agreement or as an inducement to enter into this 
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Agreement), shall be governed by the internal laws of the State of 
[______].36 

VII. CONCLUSION 

As the above discussion highlights, sellers can be exposed to significant liability in 
acquisition agreements.  Accordingly, practitioners should pay particularly close attention to the 
drafting of anti-reliance, integration and indemnification provisions to ensure the most protection 
possible for the seller. 
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36  This alternative Section 13.13 is derived from the Model Provisions suggested in Glenn D. West and W. Benton Lewis, 
Jr., Contracting to Avoid Extra-Contractual Liability—Can Your Contractual Deal Ever Really Be the “Entire” Deal?, 64 Bus. 
Law. 999, 1038 (Aug. 2009), as well as the Italian Cowboy, Allen and Staton Holdings discussed above; see Byron F. Egan, 
Patricia O. Vella and Glenn D. West, Contractual Limitations on Seller Liability in M&A Agreements, University of Texas 
School of Law 7th Annual Mergers and Acquisitions Institute, Dallas, TX, October 20, 2011, at Appendix B, available at 
http://images.jw.com/com/publications/1669.pdf. 




















































































