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On July 30, 2002 President Bush signed the Sarbanes-Oxley Act of 2002 (H.R. 3763) (the
“SOB”) intended to protect investors by improving the accuracy and reliability of corporate
disclosures made pursuant to the securities laws. This is the “tough new corporate fraud SOB”
being trumpeted by the politicians and in the media. Among other things, the SOB amends the
Securities Exchange Act of 1934 (the “1934 Act”) and the Securities Act of 1933 (the “1933 Act”).

Although the SOB does have some specific provisions, and generally establishes some
important public policy changes, it will be implemented in large part through rulesto be adopted by
the Securities and Exchange Commission (“ SEC”) in various designated periods of time after
July 30, 2002 — generally, 30 days (August 29, 2002), 180 days (January 26, 2003) and 270 days
(April 26, 2003). Asisawaysthe casewith broad grantsof authority to aregulatory body, therules
may well contain some surprises. Further, the SEC will have opportunity through rulemaking under
the SOB, aswell asaction on corporate governance proposals of the stock exchanges, to delvemuch
farther into corporate governance than it has in the past.

SUMMARY

To What Companies Does SOB Apply. The SOB is generally applicable to all companies
required to file reports with the SEC under the 1934 Act (“reporting companies’) or that have a
registration statement on file with the SEC under the 1933 Act, in each case regardless of size
(collectively “public companies’). Some of the SOB provisions apply only to companieslistedona
national securitiesexchange (“listed companies’), such asthe New Y ork Stock Exchange (“NYSE”)
or NASDAQ Stock Market (“NASDAQ”), but not to companiestraded onthe NASD Bulletin Board.
Small business issuers that file reports on Form 10-QSB and Form 10-KSB are subject to SOB
generally in the same ways as larger companies although some specifics vary (references herein to
Forms 10-Q and 10-K include Forms 10-QSB and 10-KSB).

Accounting Firm Regulation. The SOB creates afive-member board to be appointed by the
SEC and called the Public Company Accounting Oversight Board (the “ PCAOB” ) to oversee the
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accounting firmsthat serve public companies and to establish accounting standardsand rules. The
SOB does not addressthe accounting for stock options, but the PCAOB would have the power to do
s0. The PCAOB will be funded by assessing fees from public companies based on their market
capitalization. It will have the authority to subpoena documents from public companies. The
PCAORB is required to notify the SEC of any pending PCAOB investigations involving potential
violations of the securitieslaws. Additionally, the SOB providesthat the PCAOB should coordinate
itseffortswith the SEC’ senforcement division as necessary to protect ongoing SEC investigations.

The SOB redtricts the services accounting firms may offer to clients. Among the services
that audit firms could not providefor their audit clientsare (1) bookkeeping or other servicesrelated
to the accounting recordsor financial statementsof the audit client; (2) financial information systems
design and implementation; (3) appraisal or valuation services, fairness opinions, or contribution-in-
kind reports; (4) actuarial services; (5) internal audit outsourcing services, (6) management functions
or human resources, (7) broker or dealer, investment adviser, or investment banking services; and (8)
legal services and expert services unrelated to the audit.

CEOQO/CFO Certifications. The SOB containstwo different provisionsthat require the chief
executive officer (*CEQ and chief financial officer (* CFQ of each reporting company to sign
and certify company SEC periodic reports, with possible criminal and civil penalties for false
statements. The result isthat CEOs and CFOs must each sign two separate certifications in their
companies periodic reports, one certificate being under rules adopted by the SEC under an
amendment to the 1934 Act (the* SOB 8302 Certification™) and the other being under an amendment
to the Federal criminal code (the “SOB 8906 Certification”). Chairpersons of boards of directors
who are not executive officers are not required to certify the reports.

Enhanced Attorney Responsibilities. The SOB setsforthrulesof professional responsibility
for attorneys representing public companies before the SEC, including: (1) requiring an attorney to
report evidence of amaterial violation of securitieslaw or breach of fiduciary duty to the chief legal
counsel or the chief executive officer of the company; and (2) if corporate executives do not respond
appropriately, requiring the attorney to report to the audit committee of the board of directors.

Insider Loans. The SOB prohibits companies from making loans to directors or executive
officers. Thereareexceptionsfor existing loans, for credit card companiesto extend credit on credit
cards issued to their employees and for securities firms to maintain margin account balances.

Disclosurelssues. Public companieswill berequiredto publicly disclosein “plain English”
additional information concerning material changes in their financial condition or operations on a
“real time” basis. SEC rulemaking will definethe specific requirements of the enhanced reporting.

The SOB also requires the SEC to regularly and systematically review corporate filings.
Each issuer must be reviewed at least every three years. Material restatements, the level of market
capitalization and price volatility are factors specified for the SEC to consider inscheduling reviews.

Criminal and Civil Sanctions. The SOB mandates maximum sentences of 20 yearsfor such
crimesas mail and wire fraud, and maximum sentences of up to 25 years for securities fraud. Civil
penalties are also increased. The SOB restricts the discharge of such obligations in bankruptcy.
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Trading Blackouts. Company executivesand directorswould also berestricted fromtrading
stock during periods when employees cannot trade retirement fund-held company stock (“blackout
periods’). Theseinsiderswould be prohibited from engaging in transactionsin any equity security
of the issuer during any blackout period when at least half of the issuer's individual account plan
participants are not permitted to purchase, sell or otherwise transfer their interestsin that security.
The SOB also calls for adding a 30-day advance notice period of any blackouts to be added to
existing ERISA legislation.

The SOB isorganized in eleven titles which are summarized below with emphasis on those
parts most relevant to public companies. Rules adopted by the SEC to date under the SOB are
generally discussed below in relation to the SOB provisions being implemented thereby.

TITLEI: PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD

The SOB establishesthe Public Company Accounting Oversight Board (the* PCAOB”) to:
(1) oversee the audit of public companiesthat are subject to the securities laws; (2) establish audit
report standardsand rules; and (3) investigate, inspect, and enforce compliance relating to registered
public accounting firms, associated persons, and the obligations and liabilities of accountants.

The PCAOB consists of 5 members appointed by the SEC, of whom no more than two may
be certified public accountants. On October 24, 2002, the SEC appointed the following founding
membersof the PCAOB: Judge William H. Webster (chairman), KaylaJ. Gillan, Daniel L. Goelzer,
Willis D. Gradison Jr., and Charles D. Niemeier.! Judge Webster subsequently tendered his
resignation. The members will serve on a full-time basis for five-year periods (though the first
appointees each have staggered terms so that the positions expire in annual increments). Although
members are prohibited from outside business or professional activities, the PCAOB isto establish
compensation levelsthat areintended to be competitivewith thosein privateindustry. ThePCAOB
will be funded by assessing fees from public companies based on their market capitalization. SOB
requiresthat the SEC certify that the PCAOB hasthe capacity to perform its functions by April 26,
2003.

Beginning 180 days after the SEC certifies that the PCAOB has the capacity to perform its
functions, any public accounting firm that issues or participates in any audit report with respect to
any public company must register with the PCAOB and renew such registration annually. The
PCAOB is empowered to impose disciplinary or remedial sanctions upon registered public
accounting firms and their associated persons. Subject to the SEC’s oversight and enforcement
authority over it, the PCAOB isto establish auditing, quality control and ethical standardsthat will
requireretention of recordsfor seven years, concurring partner review of audit reportsand inclusion
within audit reportsof information about the auditor’ sinternal control testing of theissuer. Italsois
to regularly inspect each registered accounting firm to assess its compliance with SOB and the
PCAOB’srules (firms that audit more than 100 public companies will be inspected annually, and
other firms are to be inspected at least once every three years). In June 2002, the SEC issued a

! SEC Press Rel ease 2002- 153 (October 24, 2002), which setsforth biographical information about thefounding
members of the PCAOB.
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proposal that contains an outline of how it would like the PCAOB to operate, and it is likely that
many of the operating rulesin that proposal will be adopted.?

TITLEII: AUDITOR INDEPENDENCE; NON-AUDIT SERVICES

The SOB amends the 1934 Act to prohibit a registered public accounting firm from
performing specified non-audit services contemporaneously with an audit, and requires audit
committee preapproval for other non-audit services. Whilethe SEC must issuerulesto carry out the
provisions of Title 11 by January 26, 2003, the SOB provisions are effectively limits on registered
public accounting firms and will only apply once the PCAOB is functioning and the particular
accounting firm has registered with the PCAOB.

SOB 8201 prohibitsaregistered public accounting firm from providing to apublic company,
contemporaneously with the audit, the following non-audit services:

Q) bookkeeping or other services related to the accounting records or financial
statements of the audit client;

2 financial information systems design and implementation;

(©)] appraisal or valuation services, fairness opinions, or contribution-in-kind reports;
4 actuarial services;

5) internal audit outsourcing services,

(6) management functions or human resources,

(7 broker or dealer, investment adviser, or investment banking services; and

(8 legal services and expert services unrelated to the audit.

The SOB (8202) requires audit committee preapproval of all auditing services (which may
entail providing comfort letters in connection with securities underwritings or statutory audits
required for insurance companies for purposes of State law) and non-audit services provided by the
auditor. Theaudit committee may delegatethe preapproval responsibility to asubcommittee of one
or moreindependent directors. Thereisade minimisexception with respect to the provision of non-
audit services for an issuer, if (i) the aggregate amount constitutes not more than 5 percent of the
total amount paid to the auditor during the fiscal year in which the non-audit services are provided;
(ii) such services were not recognized by the issuer at the time of the engagement to be non-audit
services; and (iii) such services are promptly brought to the attention of the audit committee and
approved prior to the completion of the audit by the audit committee or by 1 or more membersof the

2 SEC Release No. 34-46120 (June 26, 2002), Framework for Enhancing the Quality of Financial Information
Through Improvement of Oversight of the Auditing Process.
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audit committee to whom authority to grant such approvals has been delegated by the audit
committee.

The SOB (8203) mandates lead audit partner rotation every five years, but does not require
rotation of registered public accounting firms, althoughthe PCAOB may do so. Because many lead
engagement partners have been working ontheir current audit clientsfor five yearsalready, they will
have to rotate immediately on their firms’ registration with the PCAOB. Since provision applies
only to registered firms, the effective date of the provision is the date a firm becomes registered,
which would be sometime in mid- to late 2003. However, the SOB saysan individual cannot serve
on an audit as alead or review partner if he or she “has performed audit services for that issuer in
each of thefive previousfiscal yearsof that issuer.” Asthereisnoindicationin either the statuteor
the legislative history that the five-year period should start running after the enactment of SOB, the
fiveyear SOB look-back is effectively retroactive fromthe date the audit firm'’ sregistration becomes
effective.

The SOB requires (8204) auditor reports to audit committees regarding (a) all critical
accounting policies and practices to be used and (b) all alternative treatments of financial
information within generally accepted accounting principles (* GAAP” ) that have been discussed
with management.

The SOB (8206) prohibitsaregistered public accounting firm fromperforming audit services
for apublic company if any of theissuer’ s senior management officials had been employed by such
firmand participated in any capacity in the audit of that issuer during the one-year period preceding
the audit initiation date.

Under the rulemaking directive of SOB §208, the SEC recently proposed rules® to effectuate
the auditor independence provisionsof SOB §8201-204 and §206. The proposed rulescomport with
their corresponding provisionsin Titlel1, with only the following differences: (1) after partnerson
the audit engagement teamswho had provided audit servicesfor aclient for five consecutive years
arerotated off of the audit engagement, they may not perform any audit servicesfor the client for a
period of five years thereafter; (2) issuers will be required to disclose in Form 10-K information
related to the audit and non-audit services provided by, and feespaid by the issuer to, the auditor of
the issuer's financial statements for audits, tax preparation and all other services provided, for the
year covered by thefiling and for the previous year; and (3) an accountant would not be independent
froman audit client if any partner, principal or shareholder of the accounting firm who isamember
of the engagement team received compensation based directly onany serviceprovided or soldto that
client other than audit, review and attest services.

TITLE II1: CORPORATE RESPONSIBILITY

Audit Committees. SOB 8301 requiresthe SEC to issuerulesthat will effectively prohibit
the listing of an issuer’s stock unless the audit committee complies with certain enhanced
requirements that seek to break what is perceived as the direct link between management and the

3 SEC Press Release 2002-165 (November 19, 2002).
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auditors. Audit committeesfor listed companies must take charge of the audit, including appointing,
compensating, and overseeing the auditors, as well as resolve disputes on accounting matters
between auditors and management. Although the audit committee isto control the audit of alisted
company, the financial statements remain the responsibility of management, as evidenced by the
reguired civil certification of all Forms 10-K and 10-Q in SOB 8302 and criminal certification in
SOB 8906. Audit committees must also establish procedures to ensure that their members are
independent, and must hear and act on employee complaints regarding accounting, internal controls,
and auditing issues. Theserulesarethe complement to therestrictionsonregistered firms' activities
in SOB 8201, and are considered an important step in ensuring auditor independence and preserving
the integrity of the audit process.

By April 26, 2003, each national stock exchange and NASDAQ must adopt rules obligating
each issuer to assure that the responsibilities of the audit committee comply with the new
requirements of the SOB. Noncompliancewould result in delisting, although the rules must provide
proceduresto permit issuers an opportunity to cure defectsthat would otherwise result in delisting.
The specific requirements are:

. Oversight. The audit committee must have direct responsibility for the appointment,
compensation, and oversight of any registered public accounting firm employed to
perform audit services.

. Independence. 1ts members must be independent directors, which means that each
member may not, other than as compensation for service on the board of directorsor
any of its committees: (i) accept any consulting, advisory or other compensation
from the issuer or (ii) be an officer or other affiliate of the issuer.

. Procedures to Receive Complaints. The audit committee is responsible for
establishing procedures for the receipt, retention, and treatment of complaints
regarding accounting, internal accounting controls, or auditing matters, and the
confidential, anonymous submission by employees of the issuer (“whistleblowers™)
of concerns egarding any accounting or auditing matters.

. Funding and Authority. The audit committee shall have the authority to hire
independent counsel and other advisersto carry out its duties.

Also, each issuer must provide for funding, as the audit committee may determine, for
payment of compensation of the issuer’s auditor and of any advisors that the audit committee
engages. Once each adoptsits specific rules, each issuer should amend its charter to statethe above
responsibilities specifically.

Subject to the foregoing, to restrictions on loans discussed elsewhere herein and to director
fiduciary duties, directorsarenot prohibited fromtransacting businesswith the issuer, either directly
or through relationships with another person.

CEOQO/CFO Certifications. The SOB containstwo separate certification requirements, which
are applicable to all public companies regardless of size and are in addition to the certification
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requirement which the SEC imposed on the CEOs and CFOs of the 947 largest public companies
pursuant to a June 27, 2002 investigative order.

OB 8906 Certification. The SOB (8906) amended Federal criminal law to require
the CEO and CFO to certify in writing in each SEC periodic report filed containing financial
statements that the financial statements and the disclosures therein fairly present in all material
aspects the operations and financial condition of theissuer.* It providesthat the criminal penalties
are (1) 20 yearsin prison for willful violation; and (2) 10 years for reckless and knowing violation.
The 8906 certification requirement was effective July 30, 2002 and was not predicated on any SEC
rulemaking.

OB 8302 Certification. On August 27, 2002, the SEC adopted rules pursuant to
SOB 8302 requiring the CEO and CFO of each public company filing a Form 10-Q or 10-K after
August 27, 2002, to certify that the financial statements filed with the SEC fairly present, in all
material respects, the operations and financial condition of the issuer and as to the adequacy of
“disclosure controls and procedures’ and “internal controls,” and asto certain other matters. The
mandated CEO/CFO certification for a Form 10-Q is as follows:

|, [identify the certifying individual], certify that:
1. | havereviewed this quarterly report on Form 10-Q of [identify registrant];

2. Based on my knowledge, this quarterly report does not contain any untrue statement of a material
fact or omit to state amaterial fact necessary to make the statements made, in light of the circumstances under
which such statements were made, not misleading with respect to the period covered by this quarterly report;

3. Based on my knowledge, the financia statements, and other financial information included in this
quarterly report, fairly present in al materia respectsthefinancia condition, results of operationsand cash flows
of theregistrant as of, and for, the periods presented in this quarterly report;

4 A form of SOB 8906 Certification follows:

CERTIFICATION PURSUANT TO 18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

In connection with the Report of (the*“Company”) on Form 10-__ for theperiod
ending asfiled with the Securities and Exchange Commission on the date hereof (the “Report”), I,
, Chief [Executive] [Financial] Officer of the Company, certify, pursuant to 18 U.S.C. §
1350, as adopted pursuant to § 906 of the Sarbanes-Oxley Act of 2002, that:

(2) TheReport fully complieswith therequirementsof section 13(a) or 15(d) of the SecuritiesExchange
Act of 1934; and

(2) The information contained in the Report fairly presents, in al materia respects, the financia
condition and result of operations of the Company.

19

Chief [Executive] [Financial] Officer
[Date]
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4. The regigtrant's other certifying officers and | are responsible for establishing and maintaining
disclosure control s and procedures (as defined in Exchange Act Rules 13a-14 and 15d-14°) for the registrant and
we have:

a) designed such disclosure controlsand proceduresto ensurethat material information relating to the
registrant, includingits consolidated subsidiaries, is made known to us by otherswithin thoseentities particularly
during the period in which this quarterly report is being prepared;

b) evaluated the effectiveness of the registrant's di scl osure control sand procedures as of adate within
90 days prior to thefiling date of this quarterly report (the "Evaluation Date"); and

¢) presented in this quarterly report our conclusions about the effectiveness of the discl osure controls
and procedures based on our evaluation as of the Evaluation Date®;

5. Theregistrant's other certifying officers and | have disclosed, based on our most recent evaluation,
to the registrant's auditors and the audit committee of registrant's board of directors (or persons performing the
equivalent function):

a) dl significant deficiencies in the design or operation of interna controls which could adversely
affect the registrant's ability to record, process, summarize and report financia data and have identified for the
registrant's auditors any material weaknessesininternal controls; and

b) any fraud, whether or not materid, that involves management or other employees who have a
significant role in the registrant'sinternal controls; and’

6. Theregistrant’ sother certifying officersand | haveindicated in this quarterly report whether or not
there were significant changes in internal controls or in other factors that could significantly affect internal
control s subsequent to the date of our most recent evaluation, including any corrective actions with regard to
significant deficiencies and material weaknesses.

Clauses (1) and (2) of the SOB 8302 mandated CEO/CFO certification are identical to the
certification required by the SEC’ s Order Requiring the Filing of Sworn Statements, File No. 4-460

For purposes of this certification, the term “disclosure controls and procedures’ means controls and other
procedures of an issuer that are designed to ensurethat information required to be discl osed by theissuer inthe
reportsthat it files or submitsunder the 1934 Act isrecorded, processed, summarized and reported, within the
time periods specified in the SEC’srules and forms. Disclosure controls and procedures include, without
limitation, controls and procedures designed to ensure that information required to be discl osed by anissuer in
the reports that it files or submits under the 1934 Act is accumulated and communicated to the issuer’s
management, including its principa executive officer or officersand principal financial officer or officers, or
persons performing similar functions, as appropriate to allow timely decisions regarding required disclosure.

This certification mirrors the requirementsin new 1934 Act Rules 13a-15 and 15d-15 which will reguire an
issuer to establish and maintain an overall system of discl osure controlsand proceduresthat i sadequateto meet
its 1934 Act reporting obligations. Theserulesareintended to complement existing requirementsfor reporting
companies to establish and maintain systems of interna controls with respect to their financia reporting
obligations.

! This certification relates to the direction in SOB 8404 that the SEC prescribe rules mandating inclusion of an
internal control report and assessment in Form 10-K annual reports. Theinternal control report isrequired to
(1) state the responsibility of management for establishing and maintaining an adequate internal control
structure and proceduresfor financia reporting; and (2) contain an assessment, as of the end of the most recent
fiscal year of theissuer, of the effectiveness of theinternal control structure and procedures of the issuer for
financial reporting. The SOB further requiresthe public accounting firm that i ssuesthe audit report toattest to,
and report on, the assessment made by corporate management on internal controls. See discussion of SOB
8404 infra.
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(June 27, 2002), available at http://www.sec.gov/rules/other/4-460.htm; clauses(3)-(6) are new and
additative.

Misleading Statementsto Auditors. The SOB (8303) makesit unlawful, in contravention of
rules to be adopted by the SEC, for any officer or director of an issuer, or any other person acting
under the direction thereof, to take any action to fraudulently influence, coerce, manipulate, or
mislead any independent public or certified accountant engaged in the performance of an audit of the
financial statements of that issuer for the purpose of rendering such financial statements materially
misleading. On October 18, 2002 the SEC proposed anew Rule 13b2-2 under the 1934 Act which
would prohibit officers or directors of an issuer, or persons acting under their direction, from
subverting the auditor’s responsibilities to investors to conduct a diligent audit of the issuer’s
financial statements and to provide a true report of the auditor’s findings.®

Typesof conduct that the SEC suggests might constitute improper influenceinclude, but are
not limited to, directly or indirectly:

. Offering or paying bribes or other financial incentives, including offering future
employment or contracts for non-audit services,

. Providing an auditor with inaccurate or misleading legal analysis,

. Threatening to cancel or canceling existing non-audit or audit engagements if the
auditor objects to the issuer’ s accounting,

. Seeking to have a partner removed from the audit engagement because the partner
objects to the issuer’ s accounting,

. Blackmailing, and
. Making physical thrests.

Proposed Rule 13b2-2 would apply throughout the professional engagement and after the
professional engagement has ended when the auditor is considering whether to consent to the use of,
reissue, or withdraw prior audit reports. Conducting reviews of interim financial statements and
issuing consents to use past audit reports are within the scope of the proposed rule.

CEO/CFO Reimbursement. The SOB (8304) providesthat, if anissuer isrequiredto restae
its financial statements owing to noncompliance with securities laws, the CEO and CFO must
reimburse the issuer for (1) any bonus or incentive or equity based compensation received in the 12
months prior to the restatement and (2) any profitsrealized from the sale of issuer securitieswithin
the preceding 12 months.

The purpose of this provision isto “prevent CEOs and CFOs from making large profits by
selling company stock, or receiving company bonuses, while management is misleading the public

8 SEC Release No. 34-46685 (October 18, 2002).
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and regulators about the poor heath of the company.”® Because thereisno relationship betweenthe

restatement and any misconduct of the CEO or CFO, the CEO and CFO could conceivably be
responsible for misconduct of any employee of the issuer. SEC rules are expected to address such
issues as what congtitutes “misconduct”, what kinds of restatements trigger this provision, how
material the noncompliance with securities laws must be, how to measure profits, whether the
disgorgement is limited to SEC action or a new private cause of action is created, etc.

D&O Bars. The SOB (8305) authorizes a court to prohibit aviolator of certain SEC rules
from serving as an officer or director of an issuer if the person’s conduct demonstrates unfitnessto
serve (the pre-SOB standard was “substantial unfitness’).

Insider Trading Freeze During Blackout. The SOB (8306) prohibits insider trades during
pension fund blackout periods and statesthat profits realized from such trades shall inure to and be
recoverable by the issuer irrespective of the intent of the parties to the transaction and directs the
SEC in conjunction with the Labor Department to adopt implementing ruleswithin 180 days of the
effective date of SOB (January 26, 2003). On November 6, 2002, the SEC proposed rules™
restricting trading by areporting company’ s executive officers and directors™ when employees are
subject to a pension plan blackout that bars them from engaging in trades involving company
securities held in their plan accounts.

The Enron scandal provided impetus for SOB 8306(a) when insiderswere ableto liquidate
their company stock beforeits price plunged, even asemployeeswere stuck holding sharesduring a
pension blackout period, resulting in often devastating losses in their accounts. The SOB 8306(a)
restrictions on transactions by insiders would apply to all reporting companies, including foreign
private issuers, banks and savings associations, and small business issuers.

The statutory trading prohibition of SOB 8306(a) islimited to equity securitiesthat adirector
or executive officer acquired in connection with his or her service or employment as a director or
executive officer. The proposed SOB 8306 rule would specify instances where an acquisition of
equity securities by a director or executive officer was “in connection” with his or her service or
employment with an issuer. Acquisitions or dispositions of equity securities by family members,
partnerships, corporations, limited liability companies, and trusts would be deemed acquisitions or
dispositions by a director or executive officer if he or she had a “pecuniary interest” in the equity
securities.

The trading prohibition of SOB 8306(a) would be triggered only if a blackout period lasts
morethan three consecutive business days and temporarily suspendsthe ability of at least 50% of the

o Senate Report at 107-205.

10 SEC Release No. 34-46778 (November 6, 2002).

1 Theterm “director” in the proposed rules would have the same meaning as under the general 1934 Act rules,
and theterm “executive officer” would have the same meaning astheterm “ officer’ under theinsider reporting
requirements of 1934 Act Section 16(a). Thisapproach would enable security holdersto monitor the trading
activitiesof anissuer’ sdirectorsand executive officersusing the Section 16(a) reporting forms. Similarly, the
proposed ruleswould cover “equity securities’ of theissuer, including derivative securitiesrdating toan equity
security (as defined in the 1934 Act 816 rules) whether or not issued by the issuer.
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participantsor beneficiariesunder all individual account plans maintained by the issuer to acquireor
transfer an interest inissuer equity securities held in an account plan. The proposed SOB 8306 rules
would clarify that the 50% test ismet only if at least 50% of U.S. plan participants arerestricted in
their trading. The restricted employees also would have to represent at least 15% of the issuer’s
shareholders.

Foreignissuers' outside directorswould not be subject to the proposed rule. Inaddition, plan
participants generally would get a 30-day notice of a blackout under rules recently adopted by the
Labor Department, which calculated that there is a blackout once in every four or five years.

For violations of SOB 8306(a), the SEC can bring an enforcement actionagainst adirector or
executiveofficer. Inaddition, the statute providesthat anissuer, or asecurity holder on behalf of an
issuer, may bring an action to recover the profitsrealized by adirector or executive officer from a
prohibited transaction during a blackout period.

Enhanced Attorney Responsibilities. The SOB (8307) provides that, within 180 days after
enactment of SOB (January 26, 2003), the SEC shall adopt rules of professional responsibility for
attorneys representing public companies before the SEC, including: (1) requiring an attorney to
report evidence of amaterial violation of securitieslaw or breach of fiduciary duty to the chief legal
counsel (“CLQO”) or the CEO of the company; and (2) if corporate executives do not respond
appropriately, requiring the attorney to report to the audit committee of the board of directors. The
SEC has proposed rules implementing provisions of SOB 8307 that prescribe “ minimum standards
of professional conduct for attorneys appearing and practicing before the SEC in any way in the
representation of issuers.”*?

The proposed SOB 8307 rules would apply to all attorneys, whether in-house counsel or
outside counsel and those in foreign jurisdictions, and would define “appearing and practicing”
beforethe SEC to include, without limitation: (1) transacting any businesswith the SEC, including
communicationwith commissioners, the SEC or its staff; (2) representing any party to, or the subject
of, or awitnessin an SEC administrative proceeding; (3) representing any person in connectionwith
any SEC investigation, inquiry, information request, or subpoena, (4) preparing, or participating in
the process of preparing, any statement, opinion, or other writing that the attorney has reason to
believe will be filed with or incorporated into any registration statement, notification, application,
report, communication, or other document filed with or submitted to the commissioners, the SEC or
its staff; or (5) advising any party that: (i) astatement, opinion or other writing need not or should
not be filed with or incorporated into any registration statement, notification, application, report,
communication, or other document filed with or submitted to the commissioners, the SEC or its
staff; or (ii) the party is not obligated to submit or file any registration statement, notification,
application, report, communication, or other document filed with or submitted to thecommissioners,
the SEC or its staff.

12 SEC Release No. 33-8150 (November 21, 2002). The proposed SOB 8307 ruleswould constitute a new Part
205 to 17 CFR, Standards of Professional Conduct for Attorneys Appearing and Practicing before the
Commission.
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The proposed rules affirmatively statethat an attorney representing an issuer representsthe
issuer asan entity, rather than the officersor otherswith whom the attorney interactsin the course of
that representation, and that the attorney is obligated to act in the best interests of the issuer and its
shareholders.

The reporting obligation under the proposed SOB 8307 rules would be triggered when an
attorney “reasonably believes’ (not just “knows”) that amaterial violation hasoccurred, isoccurring
or isabout to occur. The proposed doesnot confine an attorney’ sduty to matterswithin the scopeof
the attorney’ srepresentation or asto matters asto which the attorney hasformed alegal conclusion
that there has been a material violation.

The attorney would be initially directed to make this report to the issuer’s CLO, or to the
issuer’s CLO and CEO. The attorney also would be obligated to take reasonable steps under the
circumstancesto document the report and the responsethereto, and to retain such documentation for
areasonable time.

When presented with a report of a possible material violation, the SOB 8307 rules would
obligate the issuer’s CLO to determine whether to conduct an inquiry into the reported material
violationto ascertain whether in fact aviolation has occurred, isoccurring or about tooccur. A CLO
who reasonably concludesthat there has been no material violation would have to provide noticeto
thereporting attorney of this conclusion, and take reasonabl e stepsto preserverelevant documentary
evidence. A CLO who concludesthat amaterial violation has occurred, isoccurring or isabout to
occur would be required to take reasonable steps to ensure that the issuer adopts appropriate
remedial measures or sanctions- including appropriate disclosures. Furthermore, the CLO would be
reguired to report “up the ladder” within the issuer what remedial measures have been adopted, and
to advise the reporting attorney of his or her conclusions.

The obligation of an attorney who has not received an appropriate response from the issuer
differs for in-house attorneys and outside counsel. If outside counsel reasonably believes that the
reported material violation isongoing or isabout to occur and islikely to result in substantial injury
to the issuer or to investors, he must withdraw from the representation, notify the SEC of his
withdrawal (a*noisy withdrawal), and disaffirm any submission to the SEC he has participated in
preparing that is tainted by the violation. In-house attorneys who reasonably believe that the
reported violation is ongoing or is about to occur and is likely to result in substantial injury to the
issuer or to investors need not resign, but must disaffirm any submission to the SEC he has
participated in preparing that is tainted by the violation. If either in-house or outside counsel
reasonably believesthat a material violation has already occurred and has no ongoing effect, heis
permitted, but not required, to take these steps, as long as he also reasonably believes that the
reported material violation is likely to have caused substantial injury to the financial interest of the
issuer or of investors. Finally, an attorney formerly employed or retained by an issuer who
reasonably believesthat he was discharged because he complied with therule sreporting obligations
may,but is not required to, notify the SEC of his belief he was so discharged and also disaffirmin
writing any submission to the SEC that he participated in preparing that istainted by the violation.
Where an attorney files a notification with the SEC as part of a“noisy withdrawal,” no violation or
waiver of the attorney/client privilege would occur in the SEC’s view.
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Asan alternative process for considering reportsof material violations, anissuer may (but is
not required to) establish aqualified legal compliance committee (* QLCC” ) comprised of at least
one member of theissuer’s audit committee, and two or more members of the issuer’ s board, al of
whom must be independent, for the purpose of investigating reports made by attorneys of evidence
of amaterial violation. The QL CC would be authorized to requiretheissuer to take remedial action.
If the issuer were to fail to act as directed by the QLCC, each QLCC member would have the
responsibility to notify the SEC. Attorneyswho report evidence of amaterial violationto aQLCC
would not be subject to the rule’s “noisy withdrawal” requirement.

An attorney would be allowed to use the contemporaneous records he or she creates to
defend against charges of attorney misconduct and to reveal confidential informationto the SEC to
the extent necessary to prevent the commission of an illegal act that he believeswill either result in
the perpetration of afraud onthe SEC or in substantial injury to thefinancial or property interests of
the issuer or investors.

Finally, the proposed SOB 8307 rule would provide that an issuer does not waive any
applicable privileges by sharing confidential information regarding misconduct by the issuer's
employees or officers with the SEC pursuant to a confidentiality agreement.

TITLE 1V: ENHANCED FINANCIAL DISCLOSURES; PROHIBITION ON INSIDER
LOANS

Off-Balance Sheet Transactions. The SOB (8401) instructsthe SEC to require by rulewithin
180 days of SOB’s enactment (January 26, 2003): (1) Form 10-K and 10-Q disclosure of all
material off-balance sheet transactions and relationshipswith unconsolidated entitiesthat may havea
material effect upon the financial status of an issuer; and (2) presentation of pro forma financial
information in amanner that is not misleading, and which isreconcilable withthefinancial condition
of the issuer under generally accepted accounting principles. Also under SOB 8401, each financial
report must “reflect” all material adjustments proposed by the auditors, which weinterpret to mean
that all material suggested auditor adjustments must bedisclosed inthe 10-K or 10-Q, either through
incorporation into the issuer’ s financial presentation or in a separate discussion explaining why the
adjustment was not made. Pending PCAOB rulesonthisissue, we suggest considering disclosure of
all material suggested auditor adjustments other than those that management agreed with and
incorporated into the financials.

On November 5, 2002, the SEC issued a rule proposal “Disclosure in Management’s
Discussion and Analysis About Off-Balance Sheet Arrangements, Contractual Obligations and
Contingent Liabilities and Commitments’** to require disclosure of off-balance sheet transactions,
arrangements, obligations (including contingent obligations), and other relationships of an issuer
with unconsolidated entities or other personsthat have, or may have, a material effect on financial
condition, changes in financial condition, revenues or expenses, results of operations, liquidity,
capital expenditures or capital resources. The new disclosure would be located in the
“Management’s Discussion and Analysis of Financial Condition and Results of Operations’

13 SEC Release No. 33-8144 (November 4, 2002) avail able at http://www.sec.gov/rul es/proposed/33-8144.htm.
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(“MD&A”") sectioninacompany’ sdisclosure documents. The proposalswould require aregistrant
to provide, in aseparately captioned subsection of MD& A, acomprehensive explanation of its off-
balance sheet arrangements. The proposed rule also would require a registrant (other than small
business issuers) to provide an overview of itsaggregate contractual obligationsin atabular format
and contingent liabilities and commitments in either atextual or tabular format.

Prohibition on Loansto Directorsor Officers. The SOB (8402) generally prohibits, effective
July 30, 2002, acorporation fromdirectly or indirectly making or arranging for personal loansto its
directorsand executive officers.'* There areexceptions for the continuation without modification of
existing loans and for extensions of credit made in the ordinary course of business by credit card
companieson credit cards and brokerage firmson margin accounts, in each case on termsthat areno
more favorablethan those offered to the general public. The SEC to date has not provided guidance
asto the interpretation of SOB 8402, although a number of interpretative issues have surfaced.

Theprohibitionsof SOB 8402 apply only to an extension of credit “in the form of apersonal
loan” which suggeststhat all extensions of credit to adirector or officer are not proscribed. While
thereisno legislative history or statutory definition to guide, it isreasonableto takethe position that
the following in the ordinary course of business are not proscribed: travel and similar advances,
ancillary personal use of company credit card or company car where reimbursement is required;
advances of relocation expenses ultimately to be borne by the issuer; stay and retention bonuses
subject to reimbursement if the employee leaves prematurely; indemnification advancesof expenses
pursuant to typical charter, bylaw or contractual indemnification arrangements, and tax
indemnification payments to overseas-based officers.™

Cashless stock option exercisesraise issuesin SOB 8402 and have led anumber of issuersto
suspend cashless exercise programs. Inatypical cashless exercise program, the optionee delivers
the notice of exerciseto both the issuer and the broker, and the broker executes the sale of some or
all of the underlying stock onthat day (T). Then, onor prior to the settlement date (T+3), the broker
paysto the issuer the option exercise price and applicable withholding taxes, and the issuer delivers
(i.e., issues) the option stock to the broker. The broker transmits the remaining sale proceedsto the
optionee. When and how these eventsoccur may determinethe level of risk under SOB §402.%° The
real question iswhether a broker-administered same-day sale involves*an extension of credit inthe

14 SOB 8402(a) provides: “It shall be unlawful for any issuer (as defined in [SOB 82]), directly or indirectly,
including through any subsidiary, to extend or maintain credit, to arrange for the extenson of credit, or to
renew an extension of credit, in the form of a personal loan to or for any director or executive officer (or
equivalent thereof) of that issuer. An extengion of credit maintained by theissuer on the date of enactment of
this subsection shall not be subject to the provisions of this subsection, provided that there is no material
modification to any term of any such extension of credit or any renewal of any such extension of credit on or
after that date of enactment.”

15 See outline dated October 15, 2002, authored jointly by a group of 25 law firms and posted at
www. TheCorporateCounsel.net as “ Sarbanes-Oxley Act: Interpretative Issues Under 8402 — Prohibition of
Certain Insider Loans.”

16 See Cashless Exercise and Other SOXmania, The Corporate Counsel (September-October 2002).
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form of apersonal loan” made or arranged by the issuer. The nature of the arrangement can affect
the analysis.'’

Accelerated Section 16(a) Reporting. SOB 8403 amends Section 16(a) of the 1934 Act,
effective August 29, 2002, to require officers, directors and 10% shareholders (collectively,
“insiders’) of companieswith securitiesregistered under Section 12 of the 1934 Act to filewith the
SEC Forms4 reporting (i) achange in ownership of equity securitiesor (ii) the purchase or sale of a
security based swap agreement involving an equity security “before the end of the second business
day following the business day on which the subject transaction has been executed...”*®

On August 27, 2002, the SEC issued a release (the “16(a) Release”)'® adopting final
amendmentsto itsrules and formsimplementing the accel erated filing deadlinesdescribed abovefor
transactions subject to Section 16(a). As anticipated, the rule amendments also subject all
transactions between officers or directors and the issuer exempted from Section 16(b) short swing
profit recovery by Rule 16b-3, which were previously reportable on an annual basis on Form 5
(including stock option grants, cancellations, regrants and repricings), to Section 16(a) and the new
two business day reporting requirement on Form 4.

The SEC has enacted two narrow exceptions to the new two business day reporting
requirement which apply only if theinsider does not select the date of execution of the transaction.”
These exceptions include (1) transactions pursuant to acontract, instruction or written plan for the
purchase or sale of issuer securities that satisfies the affirmative defense conditions of Rule 10b5-
1(c) (including, according to the 16(a) Release, transactions pursuant to employee benefit plansand

1 If theissuer deliversthe option stock to the broker before receiving payment, theissuer may be deemedtohave

loaned the exercise price to the optionee, perhaps making thisform of programriskier than others. If thebroker
advances payment to theissuer prior to T+3, planning toreimburseitself from the sale of proceeds on T+3, that
advance may be viewed as an extension of credit by the broker, and the question then becomes whether the
issuer “arranged” the credit. Therisk of this outcome may be reduced where the issuer does not select the
salling broker or set up the cashl ess exercise program, but instead merely confirmsto a broker selected by the
optionee that the option is valid and exercisable and that the issuer will deliver the stock upon receipt of the
option exercise price and applicable withholding taxes. Even wherethe insder selects the broker, the broker
cannot, under Regulation T, advance the exercise price without first confirming that theissuer will deliver the
stock promptly. Inthat instance, the issuer’ sinvolvement islimited to confirming facts, and thereforeisless
likely to be viewed as “arranging” the credit.

Where both payment and delivery of the option stock occur on the same day (T+3), there arguably is no
extension of credit at all, in which case the exercise should not be deemed to violate SOB 8402 whether
effected through a designated broker or a broker selected by theinsider.

If the indder has sufficient collateral in his or her account (apart from the stock underlying the option being
exercised) to permit the broker to make a margin loan equal to the exercise price and applicable withholding
taxes, arguably the extension of credit is between the broker and the insder, and does not violate SOB §402
assuming the issuer isnot involved in arranging the credit.

Previously, Forms 4 were required to be filed by the 10™ day of the month following the month in which the
transaction was executed.

19 SEC Release No. 34-46421 (August 27, 2002).

20 For example, the SEC pointed out in the Rel ease that transactions pursuant to a Rule 10b5-1(c) arrangement
which specifiesadate for purchasesfor sales(e.g., thefirst business day of each month) would not qualify for
this exception.

18
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dividend and interest reinvestment plansthat are not already exempt from Section 16(a) reporting)
and (2) “discretionary transactions’ (asdefined in Rule 16b-3(b)(1)) involving an employee benefit
plan, whether or not exempted by Rule 16b-3. Inthese cases, the date of execution (triggering the
two-day deadline) is deemed to be the earlier of the date the executing broker, dealer or plan
administrator notifies the insider of the execution of the transaction or the third business day
following the actual trade date of the transaction. Other transactions exempt from Section 16(b)
previously reportable on Form 5 will remain reportable on Form 5. These transactionsincludesmall
acquisitions not from the issuer and gifts.

Inorder to comply with these accelerated filing requirements, issuers need to create an early
notification system which ensures that the issuer is promptly made aware of Section 16(a)
transactions by both insiders and administrators of their broad-based employee benefit plans. The
SEC expects insiders to make arrangements with executing entities to provide such notification to
the insider as quickly as feasible and urges executing entities to provide such information either
electronically or by telephone and not rely on mailed confirmations.

Additionally, the SEC’ srules now reflect that Form 4 is not amonthly reporting form, but
must be filed within two business days of the date of execution of the reported transaction. The SEC
indicatesthat prior to publication of anew Form 4, insiders should use the old form, modifying Box
4 to state the month, date and year of the transaction, and, if applicable, including a footnote to
include a deemed execution date in addition to the trade date.

The SEC hasindicated that it expectsto release rulesrequiring mandatory electronicfiling of
Section 16(a) change in ownership reports (but not initial statementsof beneficial ownership reports
on Form 3), and website posting of such reportsby the SEC and issuers, inthe next few months, well
before thefirst anniversary of the enactment of the SOB (July 30, 2003). Inthe meantime, the SEC
encourages insiders to file such reports electronically.?

21

Summarized below are some of the procedures applicable in filing insider trading reports on EDGAR.
A. EDGAR Access Codes

A prerequisitetofiling thereportsel ectronically on EDGAR isobtaining aset of EDGAR accesscodes. This
is done by filing with the SEC a Form ID, which is available on the SEC website at
http://www.sec.gov/about/forms/formid.pdf. Itisveryimportant that aseparate Form | D becompleted for each
insider whosefilingswill bemadeviaEDGAR. Accordingto representativesin the SEC’ sFiler Support office,
anindividual whoisan ingder for morethan one company need only file for one set of EDGAR access codes.
It isalso important to protect the integrity and security of the data sent by limiting the number of people who
know the sender’ s CCC, password, and PMAC. Likewise, it may be prudent to apply for a certificatefor added
security purposes. [Seethe EDGAR Filer Manual for moreinformation on certificates. Thelatest version of
the EDGAR Filer Manual can be downloaded at http://www.sec.gov/info/edgar/filermanual .htm.] Oneshould
also take note that the SEC has discontinued the acceptance of requests for access codesfor EDGAR on Form
ID through the mail. Effective, November 6, 2001, all requestsfor these codes must comeviafax. Fax Form
ID to:

US Securities and Exchange Commission
ATTN: Filer Support

(202) 504-2474; or

(703) 916-7624
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The SEC will aso no longer return a hard copy of the access codes through the mail but will notify the
applicant of the codes viatelephonecall. If awritten confirmation of the codesisdesired, includeeither an e-
mail address or a fax number on the request.

Four EDGAR access codes will be created after filing the Form ID. One of the codes created is the Centra
Index Key (“CIK”) code. The CIK code uniquely identifies each filer, filing agent, and training agent. The
CIK isassigned after thefiling of aninitial application. Thiscode cannot be changed. Another code that will
be created isthe CIK Confirmation Code (*CCC”). The CCC is used in the header of filingsin conjunction
with the CIK to ensure that the filing is authorized . The third code that is created is the password. The
password allows a person tolog ontothe EDGAR system, submit filings, and changethe CCC. Finaly, holders
of access codes will receive a Password Modification Authorization Code (“PMAC”). The PMAC alowsa
person to change their password.

B. Use of a Filing Service

Oncethe EDGAR access codes have been obtained and the necessary information for the applicable form has
been compiled, aningder may e ectronically filetheform with the assi stance of afiling agent such asa printer
or law firm. There are several companies that provide eectronic filing services, websites for some of these
companiesinclude:

http://www.section16.n€t;

http://www.erestrictedstock.com;

http://www.real corporatel awyer.com/RRDFilerNet.pdf; and

http://mwww.bowne.com/financial print/bowne file 16.asp
C. Filing By or On Behalf of Insider

If an insider wishesto file on hisown behalf or theissuer desiresto file on behalf of theinsider, [In addition to
this memorandum, one will need to refer to Regulation S-T (17.C.F.R. § 232) which sets forth the rules for
filing e ectronically and the EDGAR Filer Manual which describes the procedures and technical formeatting
requirements of EDGAR.] her or she will need to go to the EDGAR Login page at
https.//www.edgarfiling.sec.gov and enter the CIK and password and click the Login to EDGAR button. Once
EDGAR has been entered, if it has not already been done, Modernized EDGARLink Software should be
installed. Thefiler will need to click on EDGARLink Software |located on the EDGAR Welcome page. The
EDGARLink Software Download page will appear whereon the filer will need to click on the Download
EDGARLIink button and follow the instructions.

Once Modernized EDGARLink Software has been downloaded, thefiler will need to download thetemplates
for thereguested submission typesheor shewishestofile. Inthe EDGAR menu, under the Downloads section,
click on Submission Templates. By clicking on Submission Templates, the Submission Template Download
Options page is opened. From this page the filer can scroll through the Submission Types list and select a
submission by clicking onit. Thesubmissiontypesfor Forms3,4and5are3, 4 and5, respectively. Sdectthe
applicable submission type and then click Get it. The Submission Template Download Confirmation pagewill
appear. Click on Download Template 2. The template should be saved before entering any data. One can
access the template by double clicking the template from one’ s Window Explorer window, or the Template
Viewer icon on on€e's desktop.

In order to make an insider report filing via EDGAR, the ingder or person filing on behalf of theinsider will
need to prepare the insder report and save the document in an acceptable format such as ASCII or HTML.
[Review the EDGAR Filer Manual for specific technical requirements of ASCIl and HTML text.] Each
document should be created in separate files. For example, if the filer wishesto create a cover letter for the
filing and an insder report on Form 4, thefiler should createthe cover letter and Form 4 asseparatefiles. The
submission document, the document that will be used to transmit theinsider report, may be created by clicking
on the Template Viewer located on the desktop and then selecting the appropriatetemplatefile. Thefiler may
then enter the information in the fields of the Main Page. In order to add theinsider report to the submission
document, thefiler will need to click on the Documents button to go to the Documents page. Thefiler will then
select Add Document, and then select Attach and find thefile. Then thefiler will select Open and Done. Do
thisfor each document to be added to the submission and save the submission document once all documents

17

3270621v1



Internal Controls. The SOB (8404) directsthe SEC to prescribe rules mandating inclusion of
aninternal control report and assessment in Form 10-K annual reports. Theinternal control report is
required to (1) state the responsibility of management for establishing and maintaining an adequate
internal control structure and proceduresfor financial reporting; and (2) contain an assessment, asof
the end of the most recent fiscal year of the issuer, of the effectiveness of the internal control
structure and procedures of the issuer for financial reporting. The SOB further requires the public

have been attached. The submission documents may be reviewed by using the View Document button on the
Document page. One may also check and correct errors using the Submission Validation button.

When the submission has been completed and validated, it can then betransmitted. Thefiler will need to enter
the EDGAR websiteand click on Transmit, which will bring up the Transmit Submission page. Then click on
Transmit asa LIVE Submission. Thefiler will then click on the Browse... button and then double click the
submission. When thefiler isready totransmit aLIVEfiling, click on the Transmit LIVE Filing button. Once
the filer clicks this button, EDGAR will process the submission. The filer may find out the status of the
submission through e-mail or by performing a Submission query on the Filing website.

EDGAR accepts direct transmissions of el ectronic submissions each business day, Monday through Friday,
from 8:00 am. to 10:00 p.m. Eastern time, excluding Federa holidays. Transmissions started but not
completed by 10:00 p.m. Eastern time will be canceled, and will have to be resubmitted on the next business
day. If afiler beginsdirect transmission of alive submission after 5:30 p.m. Eastern timeand the submissionis
accepted, it will have afiling date as of the next business day.

Pleasetake note that an insider must submit apaper copy of hisfirst dectronicfiling. Send the paper copy to
the following address:

Operation Location

ATTN: Filer Support

US Securities and Exchange Commission
Mail Stop O0-7

6432 General Green Way

Alexandria, VA 22312

D. Additiona Pointsto Consider
The following points should also be considered in preparing to file an insider report via EDGAR:
° A person cannot use the company’ s password for his or her insider trading report. 1f an insider uses

the company’'s EDGAR password, even if the filing is initially accepted by EDGAR, it will not
“count” asbeing filed by theindividual. Further, each individual or company filing on behalf of an
individual needsto make surethat it has only one EDGAR password for theindividual in advance of

any filing.

° Individuals should apply for EDGAR access codes well in advance. Historically it hastaken 2to 3
businessdaystoreceive EDGAR access codes, but dueto the new two day requirement for Forms4, it
may take longer.

° If an insder wishes to file on his own behalf or the issuer desires to file on behaf of the insider

without the aid of a filing service, it is recommended that the applicable persons prepare the
submissions well in advance of the filing and utilize the Submission Validation features on

EDGARLinNk.

° When a person prepares an ASCII document for submission, he or she must limit line width to 80
charactersfor text and 132 for tabular materia (between tab tags).

° Keep a manually signed signature page (or equivalent document) on file for five years.

° Make a backup copy of the SEC-provided EDGAR Ingtallati on softwaredownl oaded from the Internet
in case it needs to be re-loaded on the system.

° Filer Support Staff are available each business day from 8:00 am. to 7:00 p.m., Easterntime. They

can be reached at (202) 942-8900.
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accounting firm that issues the audit report to attest to, and report on, the assessment made b
corporate management on internal controls. On October 22, 2002 the SEC proposed rules™
regarding internal control reportsto implement SOB §404% that would require reporting companies
to include in Form 10-K an internal control report of management that includes:

. A statement of management’s responsibilities for establishing and maintaining
adequate internal controls and procedures for financial reporting;

. Conclusions about the effectiveness of the issuer’ sinternal controls and procedures
for financial reporting based on management’s evaluation of those controls and
proceduresin accordancewith 1934 Act Rules13a-15 or 15d-15, asof the end of the
issuer’s most recent fiscal year; and

. A statement that the registered public accounting firm that prepared or issued the
issuer’ s audit report relating to the financial statements included in the company’ s
annual report has attested to, and reported on, management’s evaluation of the
company’ s internal controls and procedures for financial reporting.

Additionally, the proposed rules would require the referenced attestation by the issuer’s
registered independent public accounting firm to be filed as an exhibit to Form 10-K.

The SEC’ sproposed rulesto implement theinternal control report requirementsincluded in
SOB 8404 also includes several conforming revisions to the SEC’ s recently adopted certification
rules and related requirements.

The proposed ruleswould define “internal controls and proceduresfor financial reporting” as
controls that pertain to the preparation of financial statements for external purposes that are fairly
presented in conformity with generally accepted accounting principles as addressed by the
Codification of Statements on Auditing Standards 8319 or any superseding definition or other
literature that is issued or adopted by the PCAOB.

The proposed reporting as to internal controls, if adopted, would not take effect until the
PCAOB adopts standards for attestations by auditors and, therefore, is proposed to apply only to
fiscal yearsthat end on or after September 15, 2003.

Codes of Ethics. The SOB (§406) directsthe SEC to issuerulesrequiring acode of ethics™
for senior financial officers of an issuer applicable to the CFO, comptroller or principal accounting

2z SEC Release No. 34-46701 (October 22, 2002).

z SOB 8404 requires the SEC to adopt rules requiring a company’ s management to present an internal control
report in the company’s annual report containing: (1) a statement of the responsibility of management for
establishing and maintaining an adequate internal control structure and proceduresfor financial reporting; and
(2) an assessment, as of the end of the company’ smost recent fiscal year, of the effectiveness of the company’'s
interna control structure and procedures for financia reporting. SOB 8404 also requires the company’s
registered public accounting firm to attest to, and report on, management’s assessment. The SOB 8404
requirements are not applicable until the SEC’ simplementing rules are adopted.

24 A “code of ethics’ isexpected to contain such standards as are reasonably necessary to promote—
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officer and to require the immediate disclosure on its Form 8-K of any change in or waiver of the
code of ethics for senior financial officers.

Code of Ethics Disclosures. On October 22, 2002, the SEC proposed® rules to
implement SOB §406% that would require reporting companies to disclose on Form 10-K:

. Whether the issuer has adopted a written code of ethics that applies to the issuer’s
principal executive officer, principal financial officer, principal accounting officer or
controller, or persons performing similar functions; and

. If the issuer has not adopted such a code of ethics, the reasons it has not done so.’

In the proposed SOB 8406 rules, “code of ethics” would mean a codification of standards that
reasonably designed to deter wrongdoing and to promote:

. Honest and ethical conduct, including the ethical handling of actual or apparent
conflicts of interest between personal and professional relationships;

. Avoidance of conflicts of interest, including disclosure to an appropriate person or
persons identified in the code of any material transaction or relationship that
reasonably could be expected to give rise to such a conflict;

. Full, fair, accurate, timely, and understandable disclosure in reports and documents
that acompany fileswith, or submitsto, the SEC and in other public communications
made by the company;

. Compliance with applicable governmental laws, rules and regulations,

. The prompt internal reporting to an appropriate person or persons identified in the

code of violations of the code:?® and

. Accountability for adherence to the code.®®

(1) honest and ethical conduct, including the ethical handling of actual or apparent conflicts of interest
between personal and professional relationships,

2 full, fair, accurate, timely, and understandabl e disclosurein the periodic reportsrequired to befiled by
the issuer; and

3 compliance with governmental regulations.
% SEC Release No. 34-46701 (October 22, 2002).
% The SOB 8406 requirements are not applicable until the SEC’ s implementing rules are adopted.
2 Proposed Regulation S-K Item 406.

2 The company would retain discretion to choose the person to recei ve reports of code violations but ReleaseNo.

34-46701 (October 22, 2002) suggeststhe person should have sufficient status within the company to engender
respect for the code and authority to adequately deal with the persons subject to the code regardless of their
stature within the company.
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The proposed SEC rules indicate that in addition to providing the required disclosure, an
issuer would be required to file a copy of its ethics code as an exhibit to its Form 10-K.

Proposed Form8-K or Internet Disclosure Regarding Changesto, or WaiversFrom,
the Code of Ethics. The proposed SOB code of ethicsruleswould add an itemto the list of Form 8-
K triggering eventsto require disclosure of:

. A change to an issuer’s code of ethics that applies to the specified officers; or
. Waiver of application of the ethics code provision to a specified officer.

Theissuer would be required to file the Form 8-K within two business days after it made the
change or granted the waiver. As an alternative to filing a Form 8-K, the proposed rules would
permit anissuer to useitswebsite ameans of disseminating thisdisclosureif theissuer hasdisclosed
in its most recently filed Form 10-K:

. That it intends to disclose these events on its Internet website; and
. Its Internet website address.

Audit Committee Financial Experts. The SOB (8407) requiresthe SEC to promulgate rules
no later than 180 days after enactment of SOB (January 26, 2003) mandating reporting company
disclosure regarding whether (and, if not, why not) its audit committee comprises at least one
member who isa“financial expert.” OnOctober 22, 2002, the SEC proposed™® rulesregarding audit
committee financial experts to implement SOB §4073! and would require reporting companies to
disclose in Form 10-K:*

. The number and names of persons that the board of directors has determined to be
“financial experts’ serving on the issuer’s audit committee;®® and, if there is no
financial expert serving on the audit committee, that fact and why it has no financial

expert; and
2 Instructions to Proposed Regulation SK Item 406.
%0 SEC Release No. 34-46701 (October 22, 2002). Commentswith respect to the proposed rulesmust bereceived

by the SEC within 30 days of publication of the proposed rulesin the Federal Register.

SOB 8407 requires the SEC to adopt rules: (1) requiring a reporting company to disclose whether its audit
committee includes at least one member who is a “financia expert”; and (2) defining the term “financial
expert.” The SOB 8407 requirements are not applicable until the SEC’simplementing rules are adopted.

The proposed rules discussed in this memorandum re ating to annual reports of reporting companies on Form
10-K also contain similar provisions applicable to annual reports of small business reporting companies on
Form 10-KSB. The Release also proposed rules with similar requirements for investment companies.

3 Section 3(a)(58) of the 1934 Act, as amended by SOB §205, defines the term “audit committee” as “a
committee (or equivaent body) established by and amongst the board of directors of an issuer for the purpose
of overseeing the accounting and financial reporting processes of the issuer and audits of the financial
statements of the issuer; and . . . if no such committee exists with respect to an issuer, the entire board of
directors of theissuer.”
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. Whether the financial expert or experts are “independent,”3*

explanation of why they are not.*

and if not, an

The SEC intends in the future to propose rules directing the national securities exchanges and
NASDAQ to requirethat reporting companies have acompletely independent audit committeeasa
condition to listing.

The proposed rules under SOB 8407 define the term “financial expert” to mean a person
who, through education and experience as a public accountant or auditor or a principal financial
officer, controller, or principal accounting officer of acompany that, a thetime the person held such
position, was a reporting company, or experience in one or more positions that involve the
performance of similar functions (or that results, inthe judgment of theissuer’ sboard of directors, in
the person’s having similar expertise and experience), has the following attributes:

. An understanding of generally accepted accounting principles and financial
statements,
. Experience applying such generally accepted accounting principles in connection

with the accounting for estimates, accruals, and reserves that are generally
comparable to the estimates, accruals and reserves, if any, used in the issuer’s
financial statements;

. Experience preparing or auditing financial statementsthat present accounting issues
that are generally comparable to those raised by the issuer’s financial statements;

. Experience with internal controls and procedures for financial reporting; and
. An understanding of audit committee functions.

To be afinancial expert, an individual must possess all of the five specified attributes, and
exposure to the rigors of preparing or auditing financial statements of a reporting company is
important. Theboard of directors, however, can conclude that an individual possessestherequired
attributes without having the specified experience. If the board of directors makes such a
determination on the basis of alternative experience, the company must disclose the basis for the

34 SOB 8301 added a new § 10A(m)(3) to the 1934 Act providing as follows with respect to audit committee
independence:

“(3) INDEPENDENCE.—

“(A) IN GENERAL.—Each member of theaudit committee of theissuer shall beamember
of the board of directors of theissuer, and shall otherwise be independent.

“(B) CRITERIA.—In order to be considered to be independent for purposes of this
paragraph, amember of an audit committee of an issuer may not, other than in hisor her capacity asa
member of the audit committee, the board of directors, or any other board committee—

“(i) accept any consulting advisory, or other compensatory fee from theissuer; or
“(ii) bean affiliated person of the issuer or any subsidiary thereof.
% Proposed Regulation S-K Item 309.
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board’ s determination. While no such disclosure is required where the individual hasthe specified
experience, disclosure would be appropriate in cases where there isany question. In any event, the
board should maintain adequate minutes or other records showing the basis for its judgments.

In determining whether a potential financial expert has al of the requisite attributes, the
board of directors of an issuer should evaluate the totality of an individual’s education and
experience. The board would be encouraged to consider a variety of factors in making its
evaluation, including:

3270621v1

The level of the person’s accounting or financial education, including whether the
person has earned an advanced degree in finance or accounting;

Whether the person is a certified public accountant, or the equivalent, in good
standing, and the length of time that the person has actively practiced as a certified
public accountant, or the equivalent;

Whether the person is certified or otherwise identified as having accounting or
financial experience by arecognized private body that establishes and administers
standards in respect of such expertise, whether the person is in good standing with
therecognized private body, and the length of time that the person has been actively
certified or identified as having such expertise;

Whether the person has served asaprincipal financial officer, controller or principal
accounting officer of acompany that, at the time the person held such position, was
required to file periodic reports pursuant to the 1934 Act and, if so, the length of any
such service;

The person’s specific dutieswhile serving as a public accountant, auditor, principal
financial officer, controller, principal accounting officer or position involving the
performance of similar functions;

The person’s level of familiarity and experience with all applicable laws and
regulationsregarding the preparation of financial statementsrequired to beincluded
in periodic reports filed under the 1934 Act;

The level and amount of the person’s direct experience reviewing, preparing,
auditing or analyzing financial statementsrequired to beincluded in periodic reports
filed under the 1934 Act;

The person’s past or current membership on one or more audit committees of
companies that, at the time the person held such membership, were required to file
reports pursuant to the 1934 Act;

The person’'s level of familiarity and experience with the use and analysis of
financial statements of public companies; and
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. Whether the person has any other relevant qualifications or experience that would
assist him or her in understanding and evaluating the issuer’s financial statements
and other financial information and in making knowledgeable and thoroughinquiries
whether:

-- The financial statements fairly present the financial condition, results of
operations and cash flows of the company in accordance with generally
accepted accounting principles; and

-- The financial statements and other financial information, taken together,
fairly present the financial condition, results of operations and cash flows of
the company.

Thefact that aperson previously has served onthe company’ saudit committeewould not, by
itself, justify the board of directorsin “grandfathering” that person as a financial expert under the
proposed rules.

The proposed attributes of a “financial expert” described above are more detailed and
rigorous than those reflected in the current NYSE, NASDAQ, AMEX, PCX and other self-
regulatory organization rules. Therefore, it is possible that a person who previously qualified as a
financial expert under the current guidelines included in the rules of self-regulatory organizations
may not have sufficient expertise to be considered afinancial expert under these proposed rules. 1f
the proposed rules are adopted, it will be important for reporting companiesto re-evaluate whether
an audit committee member who has the requisite level of financial expertise for purposes of the
self-regulatory organizations also qualifies as a financial expert under the SEC rules.

Astotheroleof afinancial expert on anaudit committee and the effect on the liability of an
individual designated asafinancial expert and other members of the audit committee and the board
of directors, the SEC has commented:

The primary benefit of having a financial expert serving on a company’s audit
committee is that the person, with his or her enhanced level of financial
sophistication or expertise, can serveasaresource for theaudit committeeasawhole
incarrying out itsfunctions. The mere designation of the financial expert should not
impose ahigher degree of individual responsibility or obligation on amember of the
audit committee. Nor do we intend for the financial expert designation to decrease
the duties and obligations of other audit committee members or the board of
directors. Furthermore, in order to avoid any confusion in the context of Section 11
of the Securities Act, we do not intend for such a person to be considered an expert
for purposes of Section 11 solely as aresult of his or her designation as a financial
expert on the audit committee. The role of the financial expert isto assist the audit
committee in overseeing the audit process, not to audit the company. A conclusion
that a financial expert is an “expert” for purposes of Section 11 might suggest a
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higher level of duediligencethan is consistent with the audit committee' s oversight
responsibilities.*

Systematic SEC Review of 1934 Act Filings. The SOB (8408) requires the SEC to review
disclosures made by listed companieson aregular and systematic basisand in no event shall apublic
company be reviewed less frequently than once every three years. In scheduling the required
reviews, the SEC is expected to focus upon:

Q) issuers that have issued material restatements of financial results;

2 issuersthat experience significant volatility intheir stock price ascompared to other
issuers;

(©)] issuers with the largest market capitalization;
4 emerging companies with disparities in price to earning ratios; and
5) issuers whose operations significantly affect any material sector of the economy.

Accelerated Disclosurein Plain English. The 1934 Act isamended by SOB 8409 to require
reporting companies to “disclose to the public on a rapid and current basis such additional
information concerning material changes in the financial condition or operations of the issuer, in
plain English, which may include trend and qualitative information and graphic presentations,” as
the SEC may by rule prescribe.

Although no particular effective date was established for the SECto issuetheserules, thisis
amajor shift fromthe prior law, which allowed issuersflexibility in disclosing material information
tothepublic, aslong asinsiderswere not trading in issuer securitiesand the issuer wasnot otherwise
filing areport with the SEC that would be misleading without the additional information. It puts
significant pressure on issuers to evaluate, amost on a daily basis, whether it should make a
disclosure of a material event.

TITLEV: ANALYST CONFLICTSOF INTEREST

The SOB requiresthe SEC to adopt rules governing securitiesanalysts’ potential conflictsof
interest, including: (1) restricting the prepublication clearance or approval of research reports by
persons either engaged in investment banking activities, or not directly responsible for investment
research; (2) limiting the supervision and compensatory evaluation of securitiesanalyststo officials
who are not engaged in investment banking activities; (3) prohibiting a broker or dealer involved
with investment banking activities from retaliating against a securities analyst as a result of an
unfavorable research report that may adversely affect the investment banking relationship of the
broker or dealer with the subject of the research report; and (4) establishing safeguardsto assurethat
securitiesanalysts are separated within the investment firm fromthereview, pressure, or oversight of

% SEC Release No. 34-46701 (October 22, 2002).
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those whose involvement in investment banking activities might potentially bias their judgment or
supervision.

TITLE VI: SEC RESOURCESAND AUTHORITY

The SOB increases the SEC’ s budget (8601). It also grants the SEC censure authority in
connection with appearance and practice before the SEC (8602) of any person the SEC findsto be
unqualified, to belacking inintegrity or to have engaged in improper professional conduct or to have
willfully violated, or willfully aided and abetted, any violation of securities laws.

TITLE VII: STUDIESAND REPORTS

The SOB mandates various studies and reportsto Congress regarding the consolidation of
public accounting firms and the role and function of credit rating agencies.

The SEC isrequired to do four studiesand the Comptroller General to dothree. The SEC is
to report on (i) therole and function of credit rating agenciesin the securities markets, including how
well they aredoing their job, (ii) all enforcement actionsover thelast 5 yearsinvolving violationsof
reporting requirementsand financial statement restatements, to identify the areasmost susceptibleto
fraud, (iii) the number of securities professionals practicing before the SEC who have beenfoundto
be primary violatorsand al so secondary aiders and abettorswho have not been sanctioned, and what
their violations were (all of which are due by January 26, 2003), and lastly (iv) a study of issuer
filingsto determine the extent of off-balance sheet transactions and use of special purpose entities
(* SPE’S’) and whether GAAP results in financials statements of those issuers reflecting the off-
balance sheet financing transactionsin atransparent fashion. The report on SPE’sand off-balance
sheet financing is due by July 31, 2004.

The Comptroller General’ sthree studies, all due by January 26, 2003, areon (i) the effect of
reguiring the mandatory rotation of registered public accounting firms, (ii) the consolidation of
public accounting firmsand itseffect onthe securities markets, and (iii) whether banksand financial
advisors assisted public companies in earnings manipulation and financial statement misstatement
and opagueness.

TITLE VIII: CORPORATE AND CRIMINAL FRAUD ACCOUNTABILITY

Records Retention. Title VIII of the SOB is entitled the “Corporate and Criminal Fraud
Accountability Act of 2002" and amends Federal criminal law to prohibit: (1) knowingly destroying,
altering, concealing, or falsifying recordswith theintent to obstruct or influence aninvestigationina
matter in Federal jurisdiction or in bankruptcy (this offense is punishable by up to 20 years in
prison); and (2) auditor failure to maintain for a five-year period all audit or review work papers
pertaining to an issuer of securities. The SEC is directed to promulgate regulations regarding the
retention of audit records containing conclusions, opinions, analyses, or financial data.
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The SEC has proposed rules that would add Section 210.2-06 to Regulation S-X (under
“Qualificationsand Reports of Accountants’),*” that would require accountantswho review or audit
anissuer’sfinancial statementsto retain, for five years after the end of the fiscal period in which an
accountant audits or reviews an issuer's financial statements, workpapers and other documentsthat
form the basis of the audit or review of an issuer's financial statements, and memoranda,
correspondence, communications, other documents, and records (including electronic records) that
(1) arecreated, sent or received in connection with the audit or review, and (2) contain conclusions,
opinions, analyses, or financial datarelated to the audit or review. Non-substantive materials that
are not part of the workpapers and other documentsthat do not contain relevant financial dataor the
auditor’s conclusions, opinions or analyses would not meet the second of these criteria and would
not have to be retained.

Note that the PCAOB is directed in SOB §103 to require auditors to retain for a period of
seven years workpapers to support the auditor’s conclusions. Many documents may be subject to
both retention requirements, though thisfive-year retention requirement appliesto abroader range of
documentsthat does not necessarily just support conclusions. “Workpapers’ means*documentation
of auditing or review procedures applied, evidence obtained, and conclusions reached by the
accountant inthe audit or review engagement, asrequired by standards established or adopted by the
SEC or the PCAOB.” The materials retained under paragraph are not only those that support an
auditor’s conclusions about the financial statements but also those materialsthat may “ cast doubt”
onthose conclusions. Thisrequirement isintended to ensure the preservation of those records that
reflect differing professional judgmentsand views (both within the accounting firm and betweenthe
firm and the issuer) and how those differences were resolved.

Non-dischargeable Fraud Judgments. The SOB (8803) amends Federal bankruptcy law to
make non-dischargeable bankruptcy judgments and settlement agreements that result from a
violation of Federal or State securities law or common law fraud pertaining to securities sales or
purchases.

Extension of Statute of Limitation for Securities Fraud Claims. The SOB (§804) amendsthe
Federal judicial codeto permit aprivateright of action for asecurities fraud claimto be brought not
later than the earlier of: (1) five yearsafter the date of the alleged violation or (2) two years after its
discovery.

Sentencing Guidelines. The SOB (8805) directsthe United States Sentencing Commissionto
review and amend Federal sentencing guidelines to ensure that the offense levels, existing
enhancements or offense characteristics are sufficient to deter and punish violationsinvolving: (1)
obstruction of justice; (2) record destruction; (3) fraud when the number of victims adversely
involved issignificantly greater than 50 or when it endangersthe solvency or financial security of a
substantial number of victims; and (4) organizational criminal misconduct.

Whistleblower Protection. The SOB (8806) prohibits a publicly traded company from
discharging or otherwise discriminating against an employee because of any lawful act by the

37 SEC. Rel. No. 34-46869 (November 21, 2002).
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employeeto: (1) assist inan investigation of prohibited conduct by Federal regulators, Congress, or
supervisors; or (2) file or participate in a proceeding relating to fraud against shareholders.
Remedies for such aggrieved employee include reinstatement, back pay, and compensatory damages.

Enhanced Fraud Penalties. The SOB (8807) subjectsto afine and imprisonment up to 25
years any person who defrauds shareholders of publicly traded companies.

TITLEIX: WHITE-COLLAR CRIME PENALTY ENHANCEMENTS

Title 1X of the SOB is called the “White-Collar Crime Penalty Enhancement Act of 2002.”
The SOB (8902) amends Federal criminal law to provide that conspiracy to commit an offense is
subject to the same penalties as the offense and increase criminal penalties for mail and wire fraud
from 5 yearsto 20 years.

The SOB (8905) directs the United States Sentencing Commission to review Federal
Sentencing Guidelines to: (1) ensure that they reflect the serious nature of the offenses and the
penalties set forthin the SOB, the growing incidence of serious fraud offenses, and the need to deter
and punish such offenses; and (2) consider whether aspecific offense characteristic should beadded
in order to provide stronger penalties for fraud committed by a corporate officer or director.

The SOB (8906) amends Federal criminal law to require the CEO and CFO to certify in
writing that financial statementsand the disclosurestherein fairly present inall material aspectsthe
operations and financial condition of the issuer.®® It providesthat the criminal penalties are (1) 20
years in prison for willful violation; and (2) 10 years for reckless and knowing violation.

TITLE X: CORPORATE TAX RETURNS

The SOB expresses the sense of the Senate that the Federal income tax return of a
corporation should be signed by the chief executive officer of such corporation. Thisisnot required
by the Internal Revenue Code, and the effect of this provision by itself without any penalty provision
isadvisory only.

TITLE XI: CORPORATE FRAUD ACCOUNTABILITY

Title XI of the SOB is entitled the “Corporate Fraud Accountability Act of 2002 and
provides in 81102 for up to 20 years in prison for altering, destroying or concealing anything with
theintent to impair itsuse in any official proceeding or any attempt to do s0. The SOB (81103) also
authorizesthe SEC to seek atemporary injunction to freeze extraordinary payments earmarked for
designated personsor corporate staff under investigation for possible violations of Federal securities
laws.

3 See CEO/CFO Certifications under Title 111: Corporate Responsibility above regarding the certifications

mandated by SOB §8§302 and 906.
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