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Fiduciary Considerations in Actuarial Assumptions:
Insights from Recent ERISA Litigation

By Chuck Campbell, Alyca Garrison and Laurel Malone

Fiduciaries of public pension plans regularly make
decisions on behalf of the plan. Some decisions may
be fiduciary in nature, while others may be purely
administrative. In evaluating the application of fiducia-
ry duties and potential liability to a particular set of
circumstances, the first step in the analysis is relatively
straightforward: What act or failure to act is at issue
and did it involve the exercise of discretion by a poten-
tial fiduciary? If those boxes are checked, further analy-
sis as to whether the fiducia-
ry acted in accordance with
applicable fiduciary duties
and accompanying liability
is required. Importantly, the
subject matter of the action
is not a factor in this step
of the analysis. However, a
potential concern for pub-
lic pension plans is that the
nature or subject matter of
the action may cloud the
analysis as to whether an
action is fiduciary in nature.

The determination of actu-
arial assumptions to be used
for plan purposes is certainly
a fiduciary action. The fidu-
ciary nature of selecting actuarial assumptions for an
annual valuation is unlikely to be a surprise to trustees
or to other plan fiduciaries. But what about actuari-
al assumptions used for other plan purposes that are
more administrative in nature? The selection of these
assumptions is a discretionary act as well. Recent cases
under the Employee Retirement Income Security Act of
1974 (ERISA) highlight the potential risks and liabilities
associated with these selections. While governmental
plans are not subject to ERISA, these cases still provide
valuable insight into potential risks for plan fiduciaries.
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Outdated Assumptions

A recent line of cases brought under ERISA focuses
on the reasonableness of actuarial assumptions used
in determining the actuarial equivalence of different
forms of benefit.! Specifically, plaintiffs in these cas-
es challenge whether actuarial assumptions are rea-
sonable in determining actuarial equivalent benefits
if the assumptions used in converting benefits to dif-
ferent forms are outdated
and have not been regular-
ly updated by the plan. The
claims often center around
the actuarial equivalence of
a qualified joint and survivor
annuity (QJSA) as compared
to a single life annuity.

The fiduciary nature of selecting
actuarial assumptions for an annu-
al valuation is unlikely to be a sur-
prise to trustees or to other plan
fiduciaries. But what about actuar-
ial assumptions .

administrative in nature?

Under ERISA, the default
form of benefit for married
participants in defined ben-
efit plans must be a QJSA
that is paid over the life of
the participant with a survi-
vor annuity for the life of the
spouse.? Notably, the QJSA
is required to be the “actu-
arial equivalent” of the sin-
gle life annuity for the life of the participant.® Although
ERISA does not define the term “actuarial equivalent,”
the Department of Treasury has interpreted this term
to mean that actuarial equivalence for QJSA is to be
determined “on the basis of consistently applied rea-
sonable factors.”*

In these recent cases, plaintiffs claim that a failure to use
reasonable actuarial assumptions in an actuarial equiv-
alent benefit conversion violates the applicable provi-
sions of ERISA. This constitutes a forfeiture of accrued
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benefits when the conversion results in a reduced bene-
fit and also forms the basis of a breach of fiduciary duty.
Surprisingly, multiple courts have recently held that the
specific terms of ERISA do not require the use of rea-
sonable actuarial factors in determining the amount of
a QJSA.> However, the Department of Labor is question-
ing this odd result in a current case.

In Drummond v. S. Co. Servs., Inc., No. 2:22-CV-00174-
SCJ, 2024 U.S. Dist. LEXIS 157315 (N.D. Ga. 2024), the
claimants asserted that a pension plan’s use of outdated
mortality tables in determining the value of a QJSA was
unreasonable and resulted in plan participants receiving
lower benefit payments than they would have received
if the plan had used an updated mortality assumption.
The pension plan utilized a mortality table from 1951,
which was based on the life expectancy of persons who
were at or near retirement
age between 1946 and 1950
(and were born in the late
1800s).° Relying on Con-
gress’ omission of the word
“reasonable” in the statute,
the court was unpersuaded
that “the plain, established
meaning of ‘actuarial equiv-
alent’ requires that the ben-
efits calculations be conduct-
ed using reasonable actuarial
assumptions.”” Although the
district court ruled in favor of
the plan, the case is now on appeal to the Eleventh Cir-
cuit with oral arguments heard on September 17, 2025.
Significantly, the Department of Labor filed an amicus
brief in support of the plaintiff’s position on appeal that
points out how the district court’s holding contravenes
the purpose of ERISA.®

Although public pension plans are not subject to the
specific QJSA rules under ERISA, plans often allow par-
ticipants to elect alternate forms of benefits, and the
amount of these benefits is intended to be the actu-
arial equivalent of the plan’s normal form of benefit.
Thus, the same fact pattern that exists in these ERISA
cases could exist under a public pension plan. If either
applicable state law or the terms of a public pension
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Under ERISA, when an employer
withdraws from a multiemployer
pension plan, it must pay its share of
the plan’s unfunded vested benefits.

plan document specifically require the use of reason-
able actuarial assumptions, a plan fiduciary could be
found to have failed to follow applicable state law or
the terms of the plan. Additionally, if the use of out-
dated actuarial assumptions is found unreasonable,
it could provide the basis for a fiduciary claim that a
public pension plan was imprudent in monitoring its
decisions around actuarial assumptions.

Timing of Assumptions

Periodic experience studies to determine the appro-
priateness of actuarial assumptions used by a plan is
a common and prudent practice. These experience
studies are performed by a public pension plan’s actu-
ary, often in connection with an annual valuation. Any
changes to assumptions made due to these studies
often take effect for the
actuarial valuation for the
prior vyear. (For example,
assumption changes in con-
nection with an experience
study held in the spring of
2026 might apply to a val-
uation for the year ending
December 31, 2025.) Anoth-
er recent ERISA case con-
siders the issues that might
arise  when assumption
changes apply retroactively
for certain purposes.

Under ERISA, when an employer withdraws from a
multiemployer pension plan, it must pay its share of
the plan’s unfunded vested benefits. That amount is
calculated as of the last day of the year preceding the
withdrawal (the “measurement date”). In Trs. of the
IAM Nat’l Pension Fund v. M&K Emp. Sols., LLC, 464 U.S.
App. D.C. 215 (2024), plaintiffs brought a claim based on
the change to key actuarial assumptions, including the
plan’s discount rate, in determining withdrawal liability
under the multiemployer plan. In November 2017, the
plan’s actuary determined the plan’s unfunded liability
as of December 31, 2016 (i.e., the measurement date
for 2017) based on a discount rate of 7.5% for purposes
of calculating withdrawal liability for any employers that
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elected to withdraw from the plan in 2017.° In January
2018, the plan adopted a new discount rate of 6.5% for
determining withdrawal liability in 2018 based on the
measurement date of December 31, 2017.%°

In this case, the plaintiffs claimed that the use of the
new discount rate established in 2018 when determin-
ing withdrawal liability as of December 31, 2017, was
a violation of ERISA. Specifically, the plaintiffs cited a
Second Circuit decision in Nat’l Ret. Fund v. Metz Culi-
nary Mgmt., 946 F.3d 146 (2d Cir. 2020), which held
that, absent a change to the plan’s actuarial assump-
tions made prior to a given measurement date, the
assumptions in place for the plan year ending on the
measurement date, including the discount rate, should
be applied in determining withdrawal liability as of
such date.

However, the D.C. Circuit
declined to follow Metz and
held that in determining
withdrawal liability, an actu-
ary should utilize assump-
tions that are based on infor-
mation that is available “as
of” the measurement date,
but should not necessarily
use or rely on the assump-
tions that were in effect on
the measurement date.™ In
denying the plaintiffs’ claim
and upholding the plan’s
retroactive application of an
assumption change, the court believed that its ruling
balanced the directives from Congress that unfunded
vested benefits be determined “as of” the measure-
ment date and that the assumptions be generated “tak-
ing into account the experience of the plan and reason-
able expectations” such that they offer the “actuary’s
best estimate of anticipated experience.”*? The Supreme
Court has accepted certiorari in this case, but as of now,
oral arguments have not been scheduled.®

Similar to the QJSA requirements, the withdrawal lia-
bility requirements for multiemployer plans under
ERISA are inapplicable to governmental pension plans,
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When a plan uses inconsistent actu-
arial assumptions for different pur-

poses, it begs the question whether

one of the assumptions being used is
inaccurate and thus unreasonable.

although governmental multiple employer plans may
have a form of withdrawal liability for employers who
cease participation in the plan. That said, this case
highlights potential concerns with having retroactive
application of changes in actuarial assumptions, par-
ticularly when neither applicable law, nor plan terms
or procedures, are explicit on how assumption chang-
es should be applied or when they should take effect.

Inconsistent Application of Assumptions

Actuarial assumptions can be used for a variety of pur-
poses under a public pension plan. Assumptions are
used for determining benefits or potential employer
liability if withdrawing from a plan as demonstrated
in the cases above. However, assumptions are also
used in annual plan valua-
tions and determining annu-
al employer contributions.
When a plan uses inconsis-
tent actuarial assumptions
for different purposes, it
begs the question wheth-
er one of the assumptions
being used is inaccurate and
thus unreasonable. A recent
ERISA case highlights this
potential problem.

In Cruz v. Raytheon Co., 435
F. Supp. 3d 350 (D. Mass.
2020), a pension plan used
fixed “conversion factors” to
convert a participant’s single life annuity into a QJSA,
but the plan did not disclose the mortality or interest
rate it used to produce the conversion factors. How-
ever, in its 2014 10-K disclosure reporting pension lia-
bilities to the SEC, the employer used a 5.06% interest
rate and a 2014 mortality table to calculate the pres-
ent value of its obligations under its plan.**

Participants claimed that if the assumptions used in
the SEC filing had been utilized as conversion factors,
the resulting benefit would have been a larger month-
ly payment than what the participants were currently
receiving. Participants claimed that this divergence of
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benefit amounts produced by inconsistent applica-
tion of actuarial assumptions by the plan was unrea-
sonable.?® The court found the participants’ argument
to be persuasive and subsequently denied the plan’s
motion to dismiss, emphasizing that even under a
“range of reasonableness” of actuarial assumptions,
using inconsistent assumptions for different purposes
may fall outside of that reasonable range.*® Ultimately,
the employer ended up settling after the court denied
its motion to dismiss.

Conclusions

Chuck Campbell and Alyca Garrison are Partners, and
Laurel Malone is an Associate, at Jackson Walker.
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e Establish a Process: Consider creating a specific
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